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I. THE RELEVANT PROVISIONS OF THE JFK ACT 

 

The JFK Act defines certain records as “assassination records,” requires Federal agencies to transmit 

assassination records to the National Archives for inclusion in the JFK Collection, and establishes the 

Review Board to ensure that assassination records in fact become part of the JFK Collection. 

 

A.  The Statutory Definition of “Assassination Record” 

 

Section 3(2) of the JFK Act defines “assassination record” as  

 

a record[
1
] that is related to the assassination of President John F. Kennedy, that was 

created or made available for use by, obtained by, or otherwise came into the 

possession of -- 

(A) the Commission to Investigate the Assassination of President John F. 

Kennedy (the “Warren Commission”); 

.... 

(E) the Select Committee on Assassinations (the “House Assassinations 

Committee”) of the House of Representatives; 

.... 

(I) any Executive agency; 

(J) any independent agency; 

(K) any other office of the Federal Government; and 

(L) any State or local law enforcement office that provided support or 

assistance or performed work in connection with a Federal inquiry into the 

assassination of President John F. Kennedy. 

 

B. The JFK Assassination Records Collection 

 

                                                 
1Section 3(11) defines “record” to include “a book, paper, map, photograph, sound or video 

recording, machine readable material, computerized, digitized, or electronic information, regardless of 

the medium on which it is stored, or other documentary material, regardless of its physical form or 

characteristics.”   
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Section 4(a)(1) of the JFK Act requires the National Archives to establish “a collection of records to 

be known as the President John F. Kennedy Assassination Records Collection.”  In creating and 

maintaining the JFK Collection, the National Archives must “ensure the physical integrity and 

original provenance of all records.” Id.  Records in the Collection “shall be preserved, protected, 

archived, and made available to the public at the National Archives.”  Id., Section 4(d)(1). 

 

The JFK Act specifies that the Collection “shall include . . . all assassination records . . . that are 

required to be transmitted to the National Archives.”  Id., Section 4(a)(2)(A)(ii).   Under the Act, 

“each Government office” must “review, identify and organize each assassination record in its 

custody or possession for disclosure to the public, review by the Review Board, and transmission to 

the Archivist.”2
  Each Government office must transmit all assassination records it has identified to 

the Archivist, either for immediate, unredacted release to the public (see Section 5(e)(1)) or with the 

release of some material “postponed, in whole or in part, under the standards of this Act, to become 

part of the protected Collection” (see Section 5(e)(2)).        

 

C. The Assassination Records Review Board 

 

The JFK Act establishes the Assassination Records Review Board “as an independent agency” with 

the mission “to ensure and facilitate” the above-described process of identifying and reviewing 

assassination records, and transmitting them to the National Archives for disclosure to the public.  

Section 7(a), (b)(1).  In this regard, Congress authorized the Review Board to “direct Government 

offices to transmit to the Archivist assassination records.” Id., Section 7(j)(B).  Indeed, the Act 

requires the Review Board to “direct that all assassination records be transmitted to the Archivist and 

disclosed to the public in the Collection,” unless the Review Board finds that a particular record is not 

in fact an assassination record or that a particular record “qualifies for postponement of public 

disclosure under this Act.”  Id., Section 9(c)(1)(B). 

 

The scope of the Review Board’s authority is not limited to records already in the possession of the 

Federal Government.  Section 7(j)(1)(C)(iii) authorizes the Review Board to “request the Attorney 

General to subpoena private persons to compel testimony, records, and other information relevant to 

its responsibilities under this Act.”  Additionally, the Review Board is itself empowered to “hold 

hearings, administer oaths, and subpoena witnesses and documents.”  Id., Section 7(j)(1)(F).       

    

 

D. The Precedence of the JFK Act Over Other Laws 

                                                 
2Section 3(5)(E) defines “Government office” as “any office of the Federal Government that 

has possession or control of assassination records,” including any “executive branch office or agency, 

and any independent agency.”  
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Section 11(a) provides that “[w]hen this Act requires transmission of a record to the Archivist or 

public disclosure, it shall take precedence over any other law (except section 6103 of the Internal 

Revenue Code), judicial decision construing such law, or common law doctrine that would otherwise 

prohibit such transmission or disclosure.”  Only deeds governing the donation of records to the 

United States are excepted from this provision. 

 

II. APPLICATION OF THESE PROVISIONS TO RECORDS THAT   ORIGINATED 

OUTSIDE THE FEDERAL GOVERNMENT   

 

As demonstrated above, the transmittal and disclosure requirements of the JFK Act apply to every 

record related to the assassination of President Kennedy that comes into the possession of the Federal 

Government.  These requirements are not limited to records created by the Federal Government,
3
 

and their applicability does not depend on when or how assassination records came into Federal 

possession. 

 

A. The Takings Issue 

 

Because the JFK Act is not limited to records created by the Federal Government, it is possible that 

other parties could claim property interests in records that, under the JFK Act, must be transmitted to, 

and preserved within, the JFK Collection at the National Archives.  This does not mean that, 

contrary to its plain meaning, the JFK Act should be read to exclude such records.  It does mean that 

the JFK Act potentially intrudes on property interests in such records, and that, in certain 

circumstances, the JFK Act could work a taking of property requiring just compensation under the 

Fifth Amendment. 

 

Congress unquestionably may enact legislation that effects a taking of property. Such legislation need 

not expressly divest the former owner of title or vest title in the United States.  If Congress requires 

or authorizes a Government agency to take  possession of property, a taking under the Fifth 

Amendment may occur. [CITE CASES]  Such takings are permissible, so long as: 

 

 (I) the taking is rationally related to a conceivable public purpose [CITE CASES]; 

and  

 

                                                 
3Indeed, Congress specified disclosure criteria particularly for such records.  Section 5(a)(4) 

provides: “No assassination record created by a person or entity outside government (excluding names 

or identities consistent with the requirements of section 6) shall be withheld, redacted, postponed for 

public disclosure, or reclassified.”   
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(ii) the former owner has the opportunity to recover just compensation [CITE 

CASES]. 

Any potential taking involved in implementing the JFK Act would satisfy both of these requirements. 

 The intent of the JFK Act -- to collect, preserve, and make available to the public a full historical 

record regarding the assassination of President Kennedy -- plainly is a public purpose, and the 

transmittal and disclosure provisions of the JFK Act directly further that purpose.  As to the 

availability of compensation, the Supreme Court has held that the presumptive ability of a 

propertyholder to file a post-takings suit against the United States under the Tucker Act is a 

constitutionally adequate opportunity for just compensation. [CITE CASES] This reasoning should 

equally apply to any takings claim arising from the JFK Act. 

 

[compare provisions of Nixon Records Act with those of JFK Act, discuss courts’ analysis of these 

issues under Nixon Act, and explain why JFK Act should be read the same way.  Ask Laura to do 

this.]          

   

B.   Particular Applications 

 

Because the Review Board may be required to apply the JFK Act to several categories of records that 

did not originate within the Federal Government, some examples of possible applications are 

discussed below. 

 

1. Records Received and Retained by Federal Agencies 

 

Assume that, in 1963, a private citizen gave the FBI a photograph he took of the Presidential 

limousine driving through Dealey Plaza, and that the FBI retained this photograph until the passage of 

the JFK Act.  The photograph is an assassination record under Section 3(2)(I), because it is a record 

related to the assassination of President Kennedy that was “made available for use” by an “Executive 

agency.”  Accordingly, Section 4(a)(2)(A)(ii) of the JFK Act requires the FBI to transmit the 

photograph to the National Archives to be made available to the public in the JFK Collection -- 

notwithstanding any property rights the private citizen might have in the photograph.        

2.   Records Received By the Review Board Without Use of Subpoena  (E.g., 
Garrison Grand Jury Records) 

 

The Review Board (without solicitation or prior knowledge) has received from a New Orleans 

television reporter a set of records originating with the New Orleans District Attorney’s Office.  

These records, which pertain to Garrison-era grand jury inquiries into the Kennedy assassination, are 

not known to have been made available to any Federal agency prior to their receipt by the Review 

Board. 
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These materials are assassination records by virtue of Section 3(2)(J): they are records related to the 

assassination of President Kennedy that “came into the possession of” an “independent agency” -- the 

Review Board.
4
  Accordingly, Section 5(c)(1) requires the Review Board to transmit these records to 

the National Archives for inclusion in the JFK Collection and disclosure to the public.  As clearly 

stated in Section 11(a), the JFK Act supersedes any state laws to the contrary.       

 

3. Records Previously Made Available to Federal Investigations, But Not 

Retained by the Federal Government (E.g., Garrison Records That Were 

Provided to the HSCA)  

 

At the request of the Review Board, the Department of Justice has issued a subpoena for additional 

records of the New Orleans District Attorney’s Office pertaining to its investigation into President 

Kennedy’s assassination.  The subpoenaed records were made available to representatives of the 

House Select Committee on Assassinations (HSCA) for use in that body’s investigation of the 

assassination in the 1970's.   

 

The subpoenaed records fall squarely within the class of assassination records defined in Section 

3(2)(E): They are “records related to the assassination . . . made available for use by . . . the [House] 

Select Committee on Assassinations.”  Upon verification that records provided in response to the 

subpoena indeed relate to the assassination, the Review Board will be required under Sections 5(c)(1) 

and 9(c)(1)(B) to arrange for the transmittal of these records to the JFK Collection. 

 

The District Attorney so far has resisted compliance with the subpoena; however, his obligation to 

produce the records is plain.  Given that Congress (I) authorized the Review Board to “request the 

Attorney General to subpoena private persons to compel testimony, records, and other information 

relevant to its responsibilities” (Section 7(j)(C)(iii)),  and (ii) described the “role” of the Review 

Board as “ensuring and facilitating the review, transmission to the public, and public disclosure of 

records related to the assassination” (Section 7(b)(5)(B)), there could scarcely be a more appropriate 

exercise of the Review Board’s subpoena authority than to obtain assassination records from 

non-Federal sources. 

 

4. Records Subpoenaed By the Review Board That Are Related to the 

Assassination, But Do Not Fit the Statutory Definition of “Assassination Record” 

Before They Are Obtained by the Review Board 

                                                 
4Assassination-related records of the New Orleans District Attorney’s Office also fall within 

the category of assassination records defined by Section 3(2)(L), because that office “provided 

support or assistance or performed work in connection with a Federal inquiry into the assassination” 

(e.g., in its November 1963 investigation of David Ferrie). 
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Assume that a private citizen took a photograph of the Presidential limousine driving through Dealey 

Plaza, but never made the photograph available to any investigating authorities.  Somehow the 

Review Board learns of the photograph and, pursuant to Section 7(j)(1)(C)(iii), requests the Attorney 

General to subpoena the photograph.   

 

The requested subpoena would be within the authority provided by the JFK Act because obtaining 

access to records related to the assassination is “relevant to [the Review Board’s] responsibilities.”  

Once, pursuant to the subpoena, the photograph is “made available for use by, obtained by, or 

otherwise [comes] into the possession of” the Review Board, the photograph would be an 

assassination record under Section 3(2)(J).  Accordingly, Section 5(c)(1) would require the Review 

Board to transmit the photograph to the National Archives for inclusion in the JFK Collection, the 

photographer’s property rights notwithstanding.   

 

The photograph in this example becomes an assassination record partly as a result of a discretionary 

decision by the Review Board (and the Attorney General) -- the decision to subpoena the photograph. 

 Nonetheless, because the hypothetical subpoena is within the authority granted by the JFK Act, and 

the subsequent transmittal of the photograph to the JFK Collection is required by the Act, any 

resultant “taking” follows from the Act itself.  Any such taking is therefore permissible under the 

Fifth Amendment because the Tucker Act presumptively affords an adequate opportunity for just 

compensation.
5
   

 

III. DEFERENCE TO THE REVIEW BOARD’S INTERPRETATION 

OF THE JFK ACT 

 

 

[LAURA -- PLEASE HELP FLESH THIS SECTION OUT.] 

 

                                                 
5A somewhat different analysis is that Congress, to the extent it left to the discretion of the 

Review Board which assassination-related records to pursue, made a limited delegation of its power to 

take assassination-related records that had not been made available to Federal authorities other than 

the Review Board.  Congress may delegate its taking power. [CITE CASES] There is no need to 

adopt a narrow construction of delegations of the taking power to Federal agencies (as opposed to 

private parties), and an agency’s interpretation of the scope of such a delegation is entitled to 

deference under the rule of Chevron [FULL CITE].  [CITE AMTRACK CASE]  

For the reasons stated above, we believe that the applicability of the JFK Act’s transmittal and 

disclosure requirements to records that did not originate with the Federal Government is quite clear.  

However, in the event that some aspect of the above analysis is called into question, it should be 
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noted that the Review Board’s interpretation of any ambiguities in the JFK Act is entitled to deference 

under the rule of Chevron U.S.A. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984). 

 

Chevron established a two-step methodology for judicial review of an agency’s statutory 

interpretation: 

 

When a court reviews an agency’s construction of the statute which it administers, it 

is confronted with two questions.  First, always, is the question whether Congress 

has directly spoken to the precise question at issue.  If the intent of Congress is clear, 

that is the end of the matter . . . .  If, however, . . . the statute is silent or ambiguous 

with respect to the specific issue, the question for the court is whether the agency’s 
answer is based on a permissible construction of the statute. 

 

Id. at 842-43.
6
  

 

Congress simply did not resolve any “precise question” regarding the application of the JFK Act to 

records that did not originate with the Federal Government in a way that is inconsistent with the 

analysis described in Part II above.  At worst, the statute’s application could be thought “silent or 

ambiguous” in some regard.  As a result, the Review Board’s interpretation must be given effect as 

long as it is “permissible” or “reasonable.” [CITE CASES] We believe that the analysis described in 

Part II above should easily withstand this level of review.                                 

 

   

                                                 
6Courts are bound by this “rule of judicial deference to an agency’s statutory interpretation, 

even when the statute is one authorizing condemnation of private property.”  National Railroad 
Passenger Corp. v. Boston & Maine Corp., 503 U.S. 407, 421-22 (1992). 


