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MEMORANDUM FOR: Mr. Clarence :rvL Kelley 

FROM: 

SUBJECT: 

Mr. ECTdley -- !, 
Mrs. Hcgo;o --· ~. 

t ~----, --.. --~ . I 

. ·/.~· .· D 
:."! -~ "',_..,.. ,j I 

.I I!\ .·· ,, , ..;_1 
~1 ~ ~ - ·- . 
~- . ' {. .. \ I Pursuant to our conversation earlier this week, I hereby r 

. ,/ s.ubmit a. list of iss~es that will undoubtedly be coming up from / .,... f. 
· hme to hme regard1ng the present and future status of the FBI. (.~ _../ . .:;,_~[ 
This list is by no means exhaustive, but is a good starting point ..... -~ 
from which to go forward and come to grips with many of the ~ 
problems that will have to be addressed in the near future in one -:.:::. ~ 
form or another. The list, in no particular order, is· as follows: ~ 1 ":' ; 

- I ; ! :}. ., ' " .. . ~- \' . ~ "') ......... ' ;. ...... 

· \ 1. Wiretaps. The whole question of '\viretaps should be ~~~ 1 ~ ~ ~~i .~:- ~:. 
reviewed with a view toward developing a firm Department-wide -'~ ~ \. ': ~ :::: .:~ ·~ 

·~ . "r-..1:-.~.· policy on the issues involved. , - · · ~-...!) ~ -.ll · ~ ~ i ·"' \ 'k. . . . ,, ~~ 
2. The issue of wheth~r the.~-n~tio~_5?_.}!1telligence gather.:!J!g_:::- ; ··:· ~:.:.:-.·9 ~ 

J should be separated from the law.~enfo1~cementfunction of the ... FBI.. ~ ~ 
This issue should be studied with particular reference to those ·· >- ~ 
cfuntries which have adopted this ~ivisiop. and a clear analysis of 5 ~ 
t ~pros and co~s dev~loped. Fro!(l this ~nalysis again should ~ ~ 

j £1f'w a clear ·pohcy. !\ \ ~ ~ 
~~~t. ' - ~ v 5 ~ 

\ /·t~< 1 3. The stE-Ni<?!X.P~f?i~ for the\Yt~I!s i-~t~lligenc_e: . g.~th~~~-I}g__ p j~ 
I function£.. Is there any statutory basis ? Is the whole function based . ~ ·: 

on President~al and Attorney General ~ir~c~ives_? Sho~~d a firm~ -::? li ·" ! 
statutory baSIS be sought? -~ '\ ~~ REC-5~ ·-,_,_ ~-...:.:_ ::_.,""). _, r . p 

. '£)· .. !_;!J ._. I ~ ! 

B\ '7- -~. V' -· " ~~ ·! •. /~.:~-:~, f8 AUG 3 197~ . . <. -, ·ll:.'l 
'-!- · ..;-;- 1. XER~ docum~nt is prepar~(J;.~ &)ponse to -you::request and ~s not fpr ~2ssem..~ ... ; 

-I\ .. 1 ,. ~ ..fJJ'-tW?1 o•ds~de yrJ1J.~ Commt~.ttee,: / f:t$ us~l'"t<1 _j2'iJ/,2+rm:tOo~pr~?~efi2ngs by, ': 
~ 1'\ A~.Ju,~6 19,your C(.mmittee a d~co?~t;:'i!wy.:..wjf.Ji.~sojosed to un~r#e-dfl.pe;so;v- :. 

:-~ .w.~~~ 2 2 ~:~~ nel w~l~o~t-.the ex. rfe~~ approval ~~ th~ 1 :~1 j r-:--- ~\ \ fJ ' _ A 
NW 5po~-t-~9-=m.a;9~54f;{.J"..a.gef 3 i, ~" - t.-,_.{J ..... ~- '7- "" .7 /....; o·>r·"·"'l' ..... ..) __ __ s:' !] 
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. 4 .. ~hould the FBI Director be appointed for a term of years? 
(All the issues surrounding the appointment and tenure of the Director 
should be explored.) 1 

I . 
1 } 5., Should the FBI be an independent agenGY or continue as part 

of the Justice Department? The pros and cons of this recurrent questfon 
should be analyzed again with the purpose of adopting a firm policy. 

6. Assuming the FBI remains a part of the Justice Department, 
what should be the relationship of the Director to the Attorney General? 
All the organizational and substantive relationships should be examined 

7. Investigative techniques. The whole question of the variety 
of techniques from clearly legal to clearly illegal should be e;xamined 
in some detail. In addition, the question of authorization and 
Congressional oversight should be touched upon in this examination. 

8. The whole question of files and their disclosure must be 
studied with a view toward understanding why "files are kept, what 
categories of files there are, what information is contained in the 
files and whether the purposes for maintaining files are being met 
under present policy. In the issue of disclosure, when, where, and 
to whom must also be thoroughly examined. 

I 
9. The question of a Civilian Review Board for the intelligence 

gathering activities of the FBI should be examined. This is a recurrent 
suggestion which came up at the Princeton conference in addition to 
other forums. · 

.. 
10. What should be the relationship between the FBI and the other 

Departments and Agencies .. of the Federal Government? To what extent 
should the FBI keep tabs ori, other Departments and Agencies through 
the development of sources a~d informants in those Agencies ? 

11. Should ~he FBI have foreign officers_~.~P.QI:ting,.dir.e.ctly. ~to-
the Director ? ' 

This list is not exhaustive, but should get us started toward an 
indepth examination of some of the problems facing the Bureau in the 
future. 

• .. ' 

'·· 
WDR:fhm 
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•• 
Mr. William D. Ruckelshaus 
The Deputy Attorney General - Designate 

Director , FBI , · : ,... 
(/ S ~ r. r.J !v ; -;;_/_ _J f f I( l ::. c/ _1 ( / ·• 0 ·.; . rr· . . .. . .... ·t . ·t 

~OPE or-FBI J'URISDI TION '-. · · 
AND AUTHORITY I . OMESTIC " .;,~ 

INTELLIGENCE IN STIGATIONS . · 7'! .• 

Aug"Ust 24, 1973 

1- Mr. Mintz 
1- Mr. E. S. Miller 
~ - Mr. T. J. Smith 

.... ~ .. 

Reference is made to my me~orandum to the Attorney General 
August 7, 1973, captioned as above, which among other tlrlngs proposed 
that an Executive order be issued which would define FBI responsibilities 
concerning Federal statutes relating to the national security • 

My memorandum made reference to new guidelines recently 
issued in manual form and to a study which was prepared in August, 
1972, at the request of Acting Director L. Patrick Gray, III. 

On August 15, 1973, Mr. Jack Goldklang, Office of Legal 
Counsel, Department of Justice, called Mr. Nicholas P. Callahan 1 s office 
and referred to the guidelines and study mentioned above. He said that 
these documents are likely to be pertinent to his analysis of the proposal 
set forth in my memorandum, and he asked that the tv;o documents be 
made available to him. 

. "'"" 



'" 

... . . .... r 

~ 

1 ' 

. 'l' I ·e ·e· 
' "' 

Mr. William D. Ruckelshaus 
The Deputy Attorney General - Designate 

However, we recognize that these two documents may 
assist the Department in analyzing our proposal concerning the issuance 
of an Executive order and therefore I am enclosing a copy of the two 
documents requested by Mr. Goldklang. We request that these documents 
not be disseminated outside the Department of Justice; that the documents 
not be duplicated or photographed; and that, if possible, they be returned 
to the FBI after they have served their purpose. 

If you, or members of your staff, feel that additional infor­
mation would clarify our proposal, it is suggested that consideration 
be given to arranging conferences between members of your staff and 
.the FBI officials in the Intelligence Division and our Legal Counsel's 
Office who have conducted considerable research into the matter. 

Enclosures - 2 

NOTE: 

See memo T. J. Smith to Mr. E. S. Miller dated 8/23/73, 
captioned as above, prepared hY. TJS: bjr. 

· . .,. 
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ISSUE: Should the Intcllige~ce Gatherin~-Fu~ction of the FBI 
Be Separated From the Law Enforcement Function of the 
FBI? 

Note that the issue, as oiiginally raised, ~eferred 
to law enforcement and intelligence functions~ What was meant 
by intelligence was the missions of internal security and 
counterintelligence. Crimina~ intelligence, e.g., agains~ 
organized crime, was intended to fall within the law enfor~8-
ment mission. However, the functions of the FBI do not neatly 
fall \'lithin 11 intelligence 11 and "laH enforcement" categories. 
Internal security easEls are both intelligence and la1.v enforce­
ment operations, and counterintelligence sometimes in~olves 
arrests and prosecutions, i.e., law enforcement. To most 
accurately reflect the diverse missions of the FBI the terms 
law enforcem9nt, internal security, and counte~intelligence 
will be used throughout this paper. 

Preface 

1. The Problem: revolves around the question whether the 
three missions can be accommodated by one agency. That is 1 

~!:'e ~~'=':· ~':' d; s-t:-;n.r<-1- i.n. n;::h.1r<=> +-h;:;>.+- ::>n 0•-<J::>ni ?:::>+:irw)::>i c.:t-rn~-· 

ture set up to perform one of the missions absolutely cannot 
perform the others; or ca.n all three r.issions be accommodated 
but· on.ly to ·the detriment of the others; or can all the missio::;s 
be adeq~ately performed by one agency? 

2. The Present Policy: is that all three missions are per­
formed by the FBI. The FBI organizational structure is pri­
marily a unitary 0ne, i.e., there is one organization with a 
mu~tiplicity of.responsibilities, .which can be broken down 
into three general missions, law enforc0ment, internal secu­
rity (domestic) and c~unterintelligence l~oreign). The 
organization's personnel are hired and catalogued into one 
of three general functional categories, agent, sten6, and to · 
a lesser degree, clerks, without further differentiation based 
011 mission, i.e., no employees, wit·h rare exceptions, are 
criminal or counterintelligence specialists, all are gener­
alists and are regularly interchanged among the three general 
missions. The administration of cases at headquarters and, 
to a lesser extent, the conduct qf investigations in the fielc 
follow the same format in all three general areas of responsi­
bility •. 

- l -
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The un~erlying rationale for) and history behind, 
these concepts is: 

Personnel - the generalist allows for a highly 
flexible, mobile force which can be deployed, generally solely 
on the basis of manpower needs, i.e., any agent can do ~ny 
job in the FBI. There are some exceptions; ~orne employe~s 
have unique abilities which tend to make them less mobile in 
the eyes of administrators, e.g., language or technical 
factors in the case of agent deployment and promotion; they 
are more determinative in cases of clerks: special employees, 
translators, etc. 

Administration of cases and conduct of investicatio~ 
these \vere originally geared to accommodate a relatively fe·,.; 
criminal and civil investigative matters, and as the respo~si­
bilities of the organization grew they were modified and ada;te~, 
within th~ unitary structure, to accommod&te the va~ious 
missions. Thus they are quite similar in all three missio~s. 

3 •. The Issues Raised: 

a. Are the missions of law enforcement, internal 
security, and counterintelligence separable? 

b. If so, is complete separation possible, prac7,i.ca1 
or politically feasible or desirabJe? 

c. Can the· three missions be accommodated in one 
organization? 

d. By doing so 1 do any of the missions suffer? 

e. 

f. 

If all three missions can be acco~modated 
one agency, is the FBI currently doing it 
best way possible? 

If not, is it practically or politically 
-ble or desirable to change the FBI's way 
forming the mission? 

in ..... 
~...ne 

.c • 

.~..eas::..-

of ~e::::--

g. Why are other Western intelligence services 
separate from law enforcement agencies? 

2 
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4. Options for Future Policy: 

The missions of law enforcement, internal security, 
and counterintelligence are separate, distinct and distinguis.hab:!..e 
functions, even though each partakes a little of each other .. 
La'i.,r enforcement is investigation after a crime has been .committed 
to identify suspects and build a case for prosecution; counter­
intelligence is the identification, penetration and neutral~zatio~ 
of foreign intelligence activity in the U. S.; and internal 
security is identification ar1d th\.,rarting of home-grm.,rn plots 
to subvert the government and activities within the U. S. in 
illegal support of foreign causes, whether by U. S. citizens 
of foreigners. 

The missions overlap to some degree. For example, 
law enforcemen~ requires some intelligence collection, and is 
intimately concerned with internal security criminal acts, e.g., 
foreign related te~rorist bombings, skyjackings, gunning, and 
subversive groups' kidnappings; bank robberies, bombings, etc. 
Counterintelligence sometimes results in criminal prosecution, 
and some internal security groups are funded by, and act on 
behalf of, foreign intelligence services. ·Internal security is 
~ ~Y~=~~; ~~= ~2~!~ £~r !t~ !~~?~ti~~ti~n i~ +h~+ ~"+a. ~n1~+~~~11~ 
motivated, are being committed in violation of the U. S. 
criminal_ law. . Yet, the investiga-tion may be a continuing effo:::t, 
bas~d on continuing acts threatening the internal security 
without actually violating the criminal lawr and thus the investi­
gation is-more like a counterintelligence investigation, than 
like the typical law enforcement closed cycle of crime, investigati 
and prosecution. 

While counterintelligence -could adequately, and 
wit~more success in some cases, be handled by ap organization 
totally separate from one with law enforcement powers, internal 
security work, in m~ny cases, is directly r~lated to criminal 
prosecution. There has been little effort, and less success, 
ln most English speaking Western democracies in prosecuting 
domestic "subversives, " even those wi·th foreign ties; hm·1ever, 
prosecution is often a principal, if not primary, objective in 
cases involving emigre bombing and harassment of foreign 
diplomatic establishments, fund and arms procurement for 
foreign political groups, polit,ically motivated te·:rorist 
acts, e.g., skyjacking, etc. 

- 3 -
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An examination of th~ services of the democracies 
mentioned above, viz., Britian, Australia and Canada, reveal 
that all do distinguish between tho pure lmv enforcemen·t 
function and the counterintelligence/internal security 
function; however, there is not a total separation of the 
functions. For example, the British Security Service (l1I-5) _ 
handles counterintelligence exclusively with MI-5 case office~s, 
but places it's internal security investigations in the han~s 
of the Special Branches .of the local constabularies (comparable 
to the intelligence divisions ofllocal U. S. police departments). 
The Australian Security Intelligence Organization (ASIO), 
modeled after HI-5, and of recent vintage (post W.W.II), 
handles all counterintelligence and internal security investi­
gation with its own officers; however, it is rivalled to some 
extent in the interDal security field by the Intelligence 
Bureau of the national Commonwealth Police. The Royal 
Canadian Mounted Police, a truly national police force, with 
.extensive local and Federal jurisdiction, has bran~hed.off 
it~ intellig~nce division into a new, near autonomous Security 
Service, with operational procedures more akin to MI-5 and 
ASIO than to tradi "fional la\v enforcement. 

In short, these countries recognize that the 
political, social and foreign policy considerations \·lhich . 
must ao into counterintelligence and internal security investi­
gations make them a different animal from "routine" cr~m~naJ. 
investigation; yet, they also recognize that the agency with 
internal·security jurisdiction must also have an intimate 
and close working relationship with a law enforcement agency. 

Complete separation, at least of the internal security 
function from lavl enforcement, does not appear to be 

~~~ ·~practically feasible. MI-5 and ASIO were o~iginated without 
:::,<-.l\ rr,'\flc; law enforcement pmvers, and f.U-5 ca~didly admits it would 
~w~~,(, s like·_ to become part of a national police force. RCl"lP Security 
\~ p..cY Service case officers would not consider surrendering their'""OJ 
~~ police powers. 

Separation of the counterintelligence function 
\vould b6 more practically feasible; hmvever, the commingling 
of counterintelligence and internal security interests, and 
the threat of a merger of the counterintelligence function_ 
with the p0sitive foreign intelligence collection agency, 
especially in the u.s., are both practical and poJitical 
reasons militating against this course. 

- 4 -
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Separation of the internal security function also 
presents serious political corisidcrations. Internal security 
or as some say, at least in reference to its 11 subversive 11 

investigations, political intelligence, is the mdst controversial 
of government's intelligence collection activities. In the 
U.S., this function was originally given to the FBI which· 
had established for itscilf a repptation for being responsible, 
competent, and most importantly, politically neutral, and had 
the confidence of most Americans. It is recognized that this 
reputation is not etched in stone, and that because of the 
diversity of peoples, political views, and activities tolerated 
in the u. s. no internal security agency can, using human 
judgement, attempt to fulfill its responsibility without 
offending someone, sometime, some~lace. 

It·is to the advantage of an internal secur!ty 
agency, \~hich is subjected to such political pressures, to 
be somev;hat insulat-ed by baing i_.)art o£ a larger, respected 
organization whict has a high profile as a competent and fair 
investigative agency in the less politically complex law 
enforcement and counterintelligence fields. Adding to this· 
insulation is the tradition of FBI political independence, and 
• .., - • -. • I "' , ., f , -- - .., • • • ""' , 
l..U~ Ht::W vVll~.L.t::::>::>.l.VH<A..l. I,.;UH\...t::.L.H W.l.l...U l\.-=:(:;J:..'..Lu~ ~u(:; J.:.u.i. ,I:'V...t.....t..l......t..o....u...c....t.._r 

independent. While the law enforcement and counterintelligence 
wing~ of the FBI dislike the controversies into which its 
internal.security wings drags the FBI name, separation of 
internal security into a separate agency would probably subject 
it to more intense political pressures, both from within the 
administration and without, which pressures it might not be 
capable of withstaLding. Such separation appears politically 
unfeasible and undesirable. 

Pr~ctical considerations against divestiture of 
the counterintelligence and internal sec.uri i:;y fu·:.ctions from 
the FBI are that: basic criminal investigative experience 
equips men in many areas to be intelligence officers; a pool 
of trained criminal investigators is available to the intelligence 
missions to draw from, either on an ad hoc emergency basis, 
e.g., seizure of an embassy or political kidnapping or skyjacki~g, 
or as candidates for the position of intelligence officer;· 
a divestiture might result in the loss to the counterintelligence 
and internal security wings of the. effective use of the FBI nar:1e., 
reputation, and contacts and sources built-up over years using 
the FBI name. 

- 5 -
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The RCI-1P has shown that all .three missions can 
be· accommodated in one agency, alt.hough the distinctive 
character of each mission requires internal adjustments of 
policy, structure, administration, personnel considerations, 
and operations. 

Implementation of adjustments within the FBI 
is being considered at this time~· 

Consequently, based on above considerations, the 
FBI recommends that all three missions of law enforcement, 
internal ~ecurity, and counterintelligence remain with ~he 
FBI. 

. . 
• > ., ... - \ 

. . ~ 

•• • 4 
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Former Attorney General 
William D. Ruckelshaus' 
memorandum, 7/23/73, to F. B. I. 
Director, Clarence M. Kelley, 
setting forth the 11 areas of 
inquiry. 
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.. 
Mr. William D. Ruckelshaus 
The Deputy Attorney General - Designate 

( 

. ·~ 
1 - Mr,Baker 
1 - Mr. Mintz 
1 - Mr • E . S • Miller 
1 - Mr. T. J. Smith 

September 20, 1973 

1 - Mr. J. F . Miller 

.. 

Director, FBI . 

/;[uBSTANTIVE ISSUES REGARDING 2~Mf . '1· ~f/l 
THE FUTURE OF THE FBI ~----- I ?t..-.:;.;;;r,.. 

-·--· . V~T~ch 1\)t~aQ... 5LJ. !·?·V.,:_'tf /iitJC.~ -tlu~vt j 
Reference is made to your memorandum of August 20, 1973, rf «-{ 

detailing a format to be followed in setting forth our responses to you1• 
memorandum of July 20, 1973.. captioned "Substantive Issues Regarding 
the Future of the FBI." Attached is an undated study of 17 pages with 
a five-page appendix captione~ 71Electronic Surveillan~e." 

This study was prepared in response to your July 20, 1973 7 

request, prior to receipt of ycur format memorandum of August 20, 1973. t 

The responses to most of the questions raised in your August 20, 1973, f\J. 
memorandum are contained in this study. Rather than repeat points ('\ 
considered in this study, it is attached ~"ld i~ is recommended it be read "'~ 

· priol~ to the attached paper dated September 14, 1973, written according ~-
. to your suggested format. This second paper considers issues raised in f\{ . 

your August 20, 1973, memorandum not discussed in our first study, e.g. , 1 

"Options for Future Policy." Attached to the September 14, 19'13, paper ~ 
is a copy of a petition for rehearing in U.S. v. Ivanov 7 and a July 11, \ ..., 
19'13, memorandum concerning the Ivanov case to that date. These attach- \:l·J 
ments pertain to a discussion of foreign national security electronic .. ~, \ 
su:ve~anc~ in the September 14, 1973, paper. r- • . ;"- ~r;! lm~~ : 

··· . ,:'{~ 101 REC-2 rc. i ~ 6! ~ o , --?:::; l-r ~ 1 ~ · 
CAUTION:·· THE APPENDIX TO '"THE UNDATED PAPER CAPTIONED f-ELECL . ~ ~ t.l 
TRONIC SURVEILLAI~CE, 11 .ft..ND 'I'HE JULY 11, 1973, 1VI&li;10RANDUM .AR.~.-..... r.ff~:'~f. ~ 
CLASSIFIED nsECRET, NO FOREIGN DISSEIV'.JNATION/NO DISSEl"~UNATION ' ~ . · 

. . ' 
ABROAD .n SENT l[RO.lf D. o. , ~A ;tJ; J. f._) 

··~-' QSU=vr TIME cJ. I, 'f 2_ (r11 , ~ (y ~'ixr~ \ f·:\ 
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I. AUTHORIZATION OF CONSENSUAL, TITLE III, AND NATIONAL 
:SECURITY ELECTRONIC SURVEILLANCES 

. _, 

: ~he legal founda~r~each of the above types 
of electronic surveillance differs, and in part as a con­
sequence of that, the administrative procedure for securing 
authorization to use each type differs. 

A. Consensual . . . .. ..· . .· . 

. The current· lm'l is that as long as one party to a 
conversation, whether over the telephone or in person, consents 
to a monitoring of that conversation by another or a recording 
of that conversation by another or by himself, such a mqn.itoring 
.or recording is· legal, and may be introduced into evidence ·in a 
legal proceeding. 

· At present, the monitoring or recording of telephone 
conversations by the FBI with the consent of one of the parties, 
e.g., via a device attached to the consenting party's telephone 
or a monitoring via use of an extension teleph~ne, is authorized 

·.internally within the FBI by either a Special Agent in Charge 
.or, if the case is 11 Sensitive, 11 by a Headquarters official, 
generally the Director. On the other hand, the present policy 
with regard to consensual monitoring of nontelephone conversations, 
e.g., body or hidden recorders or transmitters, is that the 
·Attorney General must approve these in advance, except in an 
e~ergency, at which time the Director (or someone designated 
by him) can approve them and then promptly notify the Attorney 
Genera~. The method of requesting Attorney General approval, 
or of notifying the Attorney General of· the exercise of the 
emergency authorizati-on, is a memorandum to the Attorney General 
setting forth the identity _of the target, the background of 
the case, and the reason for-the request or authorization. 

Bo Title III 

These .electronic surveillances are permitted. by 
act of Congress for the purpose of gathering evidence of 
enumerated crimes. A requirement for the submission of 
an affidavit to a court showing probable cause that a crime 
is being committed and that evidence not obtainable otherwise 
can be obtained via the electronic surveillance is set 

f . 1 
' 
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forth in the statute .. Current procedure is to submit to 
the Attorney General a copy of the affidavit 'the FBI proposes 
to submit to the court, \vith a cover memorandum setting forth 
t _he background of the case. The· affidavit has been workea out 
between FBI field personnel and'the local United States or. 
Strike Force attorney, and between FBI Headquarters personnel 
and Department of Justice attorneys before submission to the 
Attorney General. The Attorney General either approves 
or disapproves proceeding \vith the application for court 
approval via a memorandum to the Director. 

c. National Security 
•• :. 4 •• .. .. . . 

. · .... _ 

. '•, 

The continuous position of the Department of 
Justice and several Presidents has been that the President 
has the constitutional pmver to authorize warrantless 
electronic surveillances in the exercise of his Articles II 
and IV responsibilities 11 to conduct foreign affairs 11 and · 
"to protect the States against invasion." This power has 
generally been exercised by the Attorney General for the 
President. While not specifically approving this interpre-

. tation or intending to grant or restrict any powers along 
these lines, but rather as a declaration of no"ninterference, 
Congress, when it passed Title III, stated in 18 u.s.c. 2511{3) . 
that nothing · in Chapter 119, Title 18 1 of the U.S.C. or in Sectic~ 
605 of the Federal Communications Act of 1934 limited the con­
stitutional powers of the President (whatever they might b~) to 
authorize electronic surveillance: {1) to protect the Nation 
against actual or potential attack or other hostile acts of a 
foreign power; (2) to obtain foreign in-telligence information 
deemed essential to the security of the United States; (3) to 
protect national security informati9n against foreign intelligence 
activities; (4) to protect the United States against the over­
throw of the Government by force or other unlawful means; (5) 
(to protect) against any other clear and present danger to the 
structure or existence of the Government. .. 

In United States versus U.S. District Court for the 
Eastern District of Michigan (407 U.$. 297), commonly called 
the Keith case after Judge Damon Keith, the Supreme Court held 
that the President did not have the pmver to authorize warrant­
less electronic surveillance directed against purely domestic 
organizations (and their members). The Court stated that the 
issue in Keith fell within the language of categories 4 and 
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5, as above, of 18 U .. s.c. 2511{3), and that it was not deciding 
on·cases. involving individuals or organizations that had a · 
~significant connection" with a ~oreign po~er. 

Consequently, since Keith, the only requests for . 
national security warrantless electronic surveillance referred 
to the Attorney General for approval involve individuals or 
organizations with a "significant connection" with a foreign 
power. The procedure for submitting these requests is uniform. 
The D1rector submits to the Attorney General a memorandum 
requesting approval for initiation or contin·uation of an 
electronic surveillance on a particular individual or organizatic~; 
an attachment which is a su~~ary of ~ackground information and 
the circumstances on which the request is based; and a memorandQ~ 
from the Attorney General to the Director approving the electronic 
~urveillance based on, and in the language of, one or more 
of categories 1- 3 of lB_U.S.C. 2511(3). If the Attorney 
General approves the electronic surveillance, he signs and 
returns this ·latter memorandum and keeps for his records a copy 
of the Director's memorandum to him and a copy of the attached 
summary. 
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II. BACKGROUND OF FEDERAL ELECTRONIC SURVEILLANCE LA~·1 

The term electronic surveillance encompasses both 
wiretapping (tap), i.e., the interception of a telephone 
conversation by a third party, and microphone surveillance 
(bug}, i.e., the interception of a nontelephone conversation 
by means of a microphone v1hich can lead either to a recorder 
or merely transmit the conversation to a third party, or 
both. · Both wiretapping and microphone surveillance can be 
conducted with or without the knowledge and consent of the 
parties to the conversation. Consensual monitoring, i.e., 
tapping or bugging with the consent of one of the parties 
to the conversation, has generally been held to be legal, 
and is not considered in the following discussion. 

The separate development of the law pertaining.to 
.wiretapping and microphone surveillance is, since passage of 
· Title III of the Omnibus Crime Control and Safe Streets Act of 
1968 and the Keith decision, apparently of historical interest 

.. only. 

Prior to Title III and Keith, the law that developed 
around electronic surveillances concerned itse~f primarily 
with the admissibility of evidence obtained from electronic 
surveillances rather than with the basic issue of the 

· "legality" of electronic surveillance itself. ·Evidence, or 
evidence obtained from leads, g~thered via wiretapping was 
excluded from any criminal prosecution on the basis that pre-

·sentation of such evidence was a "disclosure" prohibited by 
Section 605 of the Federal Communications Act; and evidence, or 
evidence obtained from leads, gathered via a microphone surveil­
lance or a wiret'ap \vas excluded if it \vas determined the instal­
lation required a "trespass" and was thus an unlawful ~earch and 
seizure. (These decisions often turned on technicalities 
s~ch as minimal physical penetration by a "spike mike.") 

Title III established the Congressional intention 
that electronic surveillance, under specific conditions, is 
to be lawful and the evidence obtained therefrom admissible. 

Title III also, while not ·conferring any statutory 
authority on the President, indirectly recognized that he was 
authorizing warrantless electronic surveillanqes in matters 
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affecting·national security, and stated that Title III or Section 
605 of the Federal Communications Act did not· affect any such 
powers.he might have. 

·' 
Title III did not distinguish between wiretaps 

and microphone surveillances, and court decisions since 
Title III involving both criminal and national security 
matters seem to be drifting away from the artificial bases 
that distinguished these electronic surveillances in the pa.st 
and are lo6king at the real issue of governmental powers 
versus Fourth Amendment rights and the right to privacy. 
The requirement of prior judicial review, the element on 
·which Keith turned, is a ne'l.v factor in judicial consideration 
of eiectronic surveillances, introduced by Title III. 
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. III. NATIONAL SECURITY ELECTRONIC SURVEILLANCE 
. 'r; .. . . ~ 

A. Domestic 
... ' .. 

1. The Keith Decision 

: .. , . 
:· ... 
··,':t· 
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...... . ' . 
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. The case originated as U.S. versus Plamondon, 
et al., and involved Federal prosecution of defendants accused 

·of bombing the CIA office in Ann Arbor, Michigan, in 
.September, 1968. Pursuant to a defense motion, Federal 

. Government electronic surveillance ~ecords were checked and 
revealed Plamondon had been intercepted via a national security 
wiretap on the Black Panther Party office in Oakland; California . . 

. : .: -~ Under current court procedure r~garding national 
security electronic surveillances, the Government is requ~red 

::to disclose to the court all interceptions; the judge then 
·.! ·· determines whether the interception vlas legal or illegal. 

. i 

If he finds it to be illegal, he orders the prosecution to 
·make available to the defense all the logs and tapes pertaining 
·to the interception so that the defense can determine if any 

.· of the case against it is based on illegally obtained electronic 
surveillance evidence. 

The trial Judge Damon· Ke.i th held that the President 
had no pmver to authorize electronic s.urveillance of the 
·Black Panther Party without prior judicial approval, i.e., 
a warrant, that therefore the 'l.viretap \vas illegal, and the 
prosecution had to turn the logs and tapes of the conversation 
over to the defense. 

The Government appealed this decision to the 
Supreme Court, thus the cas~ at that level was titled U.S. 
versus U.S. District Court for the Eastern District of Hichigan, 
commonly called the Keith case. 

On June 19, 1972, the Supreme Court affirmed Keith's 
decision and held that the President has no warrantless, 
national security power to authorize electronic surveillance 
of domestic organizations (or their members). The Supreme 
Court defined a domestic organization as one having no 
"significant tonnection" with a foreign power, its agents 
or agencies. . . 

: 

6 - .. 
.. .. 
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The Justice Department, ·in the words of Deputy 
Assistant Attorney General Kevin J. Maroney b.efore the Senate 
Suocommittee on Administrative Practice and Procedure on June 29, 
1972, stated that it understands "signj,ficant connection".to 

.. -mean that the domestic organization must be substantially 
·financed by, or in active collaboration with a foreign pm'ler 
for the purpose of committing unlawful activities against the 
United States Government. 

·:.' . .. . 2 ·. 
~- .· 

• • ... ! 

. . •.·.· . 

Guidelines and Procedures Currently Used by the FBI and 
the Department of Justice in Determining \'lhether ~ 
Proposed National Security Electronic Surveillance Falls 
Within/Without the Keith Decision 

The Keith decision applies solely to a domestic 
organization (and its members ) 11 With no significant 

· _.;·.· · . connection with a foreign pmr7er. 11 The issues are what 
·. constitute a 11 domestic organization" and ."significant 

. · ·_-·connection. " 

The Department of Justice has issued the FBI no formal 
. oral· or any written guidelines on these issues. 

The reason is that the standard to be applied 
· .. · -i~ a "facts and circumstances 11 test in each case in the light 

of the Supreme Court's language in the Keith case and the 
. · . · · Department of Justice's position as stated by t-1r. Maroney 

· before th·e Subcomrni ttee. 

. The Supreme Court in Keith said that while it 'ivas 
''attempt (ing) no precise definition n the scope of its decision 
was limited to a 11 domestic organization ... composed .of citizens 
of the United States •.. which has no - significant connection 
with a foreign power, it agents or agencies. 11 The Court 
-also recognized the difficulty in distinguishing 11 bett.o;een 
'domestic' and 'foreign' unlawful activities directed against 
the Government of the United States where there is collabora­
~ion in varying degrees between domestic groups or organizations 
and agents or agencies of a foreign power. 11 

The Subcommittee asked the Department of Justice 
what level of foreign dominance and control of a domestic 
group would be considered sufficient to bring the group into the 
area of foreign activities on which the Court has not yet ruled. 
Maroney replied: 

' ' 
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""The Keith decision has suggested a standard of 
'significant connection with a foreign power, its agents 

. ~ . ,' 

or· agencies. ' ~Te do not interpret this as meaning casual,. 
unrelated contacts and communications with foreign governments 
or agencies thereof. We would not try to apply this standard 
without the presence of such factors as substantial financing, 
control by or active collaboration with a foreign government 
and agencies thereof in unlawful activities directed against 
the Government of the United States. Obviously, such factors 
will be present in a very minimum number of situations. 
(Emphasis added.) 

·· · "I wish to assure the (sub) Committee on behalf 
of the Attorney General, that the D~partment of Justice 
accepts both the letter and the spirit of the Court's ruling 
in the Keith case. It is the intention of the Executive 
Branch to util~ze electronic surveillance in present and 

. future national security matters in full and ungrudging 
application of the rationale of the decision. 11 (Emphasis 

· added.) 

The FBI carried on an informal dialogue with 
· the Department of Justice after the Keith decision in an 
~ttempt to establish some general guidelines in the ·abstract, 
but the discussions eventually came back to the above language, 
and the conclusion that each case requires a facts and circum­
stances test,· and an exercise of the independent judgment of the· 
Attorney General on the facts presented. 

-As a result, the FBI submitted some borderline 
cases, which it recognized as such, to the Attorney General 
in order to get a feeling of hmo; he and the Department of 
Justice applied the above standard to specific fact situa­
tions. Some were approved, some refused. As a result 

. the FBI feels it has· a fairly clear idea of the outer ·limits, 
beyond which no electronic surveillance will be approved. 

The lack of formal guidelines beyond the Court's 
language and Maroney's testimony presents no practical or 
administrative difficulty within the FBI. As Maroney noted, 
the factors he related \vould be present in a very minimum 
number of cases. That is true. Prior to Keith, domestic 
national security electronic surveillances conducte"d by the FBI 
had been winding down for some time. At the time of the Keith 
decision only six, four telephone and t\'lO microphone, were in 
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effect. The few cases in which are present some of the 
fa9tors noted by Maroney are subjected to joint scrutiny by, 
an~ discussion between, FBI field and Headquarters supervisory 
personnel, and only after these feel the ~BI may have a case 
does the field initiate the request, which must be personally 

· approved by the field supervisor and the Special Agent in 
Charge. Upon receipt, the Headquarters supervisor drafts a 
memorandum to the Attorney General, setting forth all pertinent 
facts, including those showing foreign involvement, on which 
the ~equest is believed justified. He must also be able to 

·justify the request in the language of one or more of the first 
three categories of 18 U.S.C. 2511(3). The · request is presented· 
through channels (i.e., Headquarters unit chief, section chief, 
bran~h chief, Assistant Director of .the Intelligence Division, 
Associate Director, and Director) to the Attorney General who 
must make an independent judgment. · 

'There are arguments pro and con that the lack of 
formal writt~n guidelines pose an added threat to the Fourth 

.Amendment rights or right to privacy of a domestic organization 

I 
i 

or individual. The argument that it does pose an added threat '>·lO"t::-id. 
. seem to be based on the supposition th?tt formal guidelines 'l.vould 
·be exclusive, and binding in all instances. Any guidelines 
issued would probably be more illustrative of the ab.ove 
standard than definitive. Formal written guidelines made 
available to the public might curtail criticism that we are 
operating without a definitive standard, however, they might 
also trigger criticism that they are too vague, not inter­
pretive of the Court's intent, etc.: and, should a case 
arise that does not fit squarely within the guidelines but 
could possibly be justified on a broader standard, reasonably 

-within the Court's language, we could be criticized for not 
adhering to our own guidelines. Both career professionals in 
the FBI and Department of Justice attorneys review the electronic 
surveillance request for need, sufficiency, and legality. The 
Department of Justice . has comrni tted itself, and the FBI·, to 
·abiding by the letter, spirit, and rationale of the Keith 
decision (and has expanded upon the decision to the extent of 
Maroney's testimony). If legal action ensues, whether criminal 
or civil, the courts in looking at the legality of a national 
security electronic surveillance are bound only by the Keith 
decision regardless of any Department of Justice guidelines. 

In summary then, the procedure is: the FBI does not 
submit a·request to the Attorney General for approva+ of an 
electronic surveillance upon a domes·tic organization composed of 
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United States citizens, unless it has a "significant conne.ction" 
with a foreign pov1er, its agents or agencies; by 11 significant 
connection" the FBI and the Department of Justice understand 
that the domestic organization must be substantially financed 
by, controlled by, 0~ in active collaboration with such foreign 
pov7er for the purposes of co1nn1i tting unla\'lful activities against 
the United States Government. The FBI presents its request to t~e 
Attorney General with all the facts and circumstances on \·lhich t~e 
request is_based, and he must exercise an independent judgment as 
to whether the request falls vlithin this standard and the letter, 
spirit, and rationale of the Keith decision • 

.. 
. - .. ********** . : 

••• • ..... 'l o 

~:.· ~~ . . . 
··, ·senator Kennedy has expressed concern in the past 

that a political appointee, the Attorney General, rather than 
·career professionals, is the final author~ty on these matters. 
This is a tvTo-edged sword. r·f the ul_timate authority were non­
public career professionals, there would be less response 
from them than from the appointee of an elected official · 
to public pressure criticizing procedures and decisions • 

. . 
. · .· · 0~ the other hand, the Attorney General's decision 

. could possibly be based more on personal political attitudes and 
motivation than on his interpretation of the ~aw. 

The present procedure attempts to meet both short­
comings. The Attorney General "does not recommend or initiate 

.electronic surveillance requests; they .are initiated by and 
processed through several levels of career professionals •.·lho at 
each step judge whether the request falls within the standard. 
The re.quest is ~hen sent to the Attorney General, \·lho refers it 
to the Internal Security Section, Criminal Division, of the 

.Department for its independent judgment, before he makes the· 
ultimate decision. Thus, any electronic surveillance request, 
it makes it to ~he Attorney General, has already been approved 
by the career professionals. · It is arguable that a career 
professional might be more cautious if he, and his agency, bore 
the final authority and responsibility rather than passing bot~ 
on to another agency. There is no airtight response to this; 
it is a question of human motivation, sense of obligation, duty 
~nd responsiblity. The impulse to be less than diligent is 
countered by an employee's professionalism and career 
considerations. 

*******·*** 
.· 
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The President has no warrantless povler to authorize 
purely-domestic national security electronic surveillances. 
He may have the power to subject·domestic targets to electronic 
surveillance, but these electronic surveillances must be 
subjected to prior judicial review, i.e., a warrant, before. 
installation. Admissibility of evidence obtained from such 
electronic _surveillances is a correlative question, not yet· 
directly considered. Presumably, such evidence would be 
admissible. 

.· 
~ •. •. t' •· - .0: .. • • ~ ••• 

B. Foreign 

The 1egality and admissibility of evidence issues 
have not yet been directly considered by tpe Supreme Court. 
The issue of "legality," based on 'i.vhetper prior judicial revie\v 
is required (key issue·in Keith), was resolved in the Govern-

, ment' s favor by the unl t.ed States District Court, District of 
New Jersey, in United State·s versus Ivanov. Follmving an ex 

· parte, in camera inspection of the surveillance logs by the­
<,district court and argw~ent on the legality issue by the parties, 

the court sustained the authority of the Attorney General to 
·acquire foreign intelligence information by warrantless electronic 
··surveillance. 

The United States Cour·t of Appeals for the Third 
Circuit reversed and re!:l.anded, assuming, arguendo, that the 
President did have such authority and that therefore any electrc~i~ 
surveillances in the case were legal. Further, the Appellate 
Court felt it had- to ass~-::e 11 in the present posture" of the case, 

·that tne case was in fact built on electronic surveillance 
evidence. Consequently, the Appellate Court held that since 

( · the case arose prior to ?assage of Title III, Section 605 of 
-. the Federal Communicatio~s Act of 1934 applied, and it prohibited 

"divulging" of electronic sur~eillance results as evidence in 
court. 

The issue of t~e legality of foreign national security 
electronic surveillances is also currently under advisement by 
the United States Court ~= Appeals for the District of Col~~bia 
Circuit in the case of V~ited States versus Enten. In Keith, 
the Supreme Court speci=~cally noted that two lower courts (the 
Fifth Circuit Court of Appeals in United States versus Clay, 

11.-
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430 F.2d 165 (1970) and the United States District Court, Central 
District of California in United States versus Smith, 321 F. 
Supp. 424 (1971)) have held that "1.v-arrantless surveillance •.• 

·may be constitutional where foreign powers are involved.". 

The argument that even foreign related electronic· 
surveillances should be subject to initial judicial review is 
based on the argument that this is the only guaranteed method 
of protecting the Fourth Amendment rights and right to privacy 
of aliens, ·and United States citizens who might be involved. 
The argument on the other side is that the nature and objective· 
of the activity, viz., foreign intelligence gathering,· the needs 
of security, the many nonprosecutive factors to be considered, 
and often the time element, do not lend themselves ·to effective 
or efficient initial judicial review; consequently, the Govern-

. ment must be granted a measure of confidence to utilize this 
technique on its ovm authority, vli th the safeguards of protectio~ 
from conviction or the remedies of a civil action available to 
any target of an electronic surveillance,· if the Government 

· abuses this authority. . · . 

This area·is still in limbo, the same condition as 
prior to Title III and Keith. Until Ivanov and Enten, or more 
likely until a post Section 2511(3) espionage case, actually 
built on electronic surveillance evidence, are decided by the 
Supreme Court, the Government, to be safe, must be willing to 

·sacrifice a criminal prosecution to obtain electronic surveil­
lance intelligence. 

.. . 
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IV. VALUE OF NATIONAL SECURITY ELECTRONIC"SURVEILLANCES 
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V. DOMESTIC "INTERNAL SECURITY" ELECTRONIC SURVEILLANCE: 
·. , ALTERNATIVES TO KEITH PROHIBITION 

?:'here are several elements 'Vli thin Un,i ted States 
society which pose a threat to the safety and tranquility of 
segments of that society, e.g., police officers, symbols of 
the 11 Establishment, 11 etc. ~1hile some of these elements claim 
to be "revolutionaryn and claim as an ultimate objective the 
overthrow of the United States Government, there is no respon­
·sible opinion that feels any of these elements have any chance 
of success in toppling the Government. Yet, they do pose a 
significant threat of inflicting serious, and sometimes ex­
tensive, damage on individuals and property. 

In combatting these elements, law enforcement ~s 
confronted with· the opposite of its usual task. Ordinarily, la,·l 
enforcement is confronted with a completed crime and investigates 
to identify suspects and to prove guilt; in these cases it has 

> the suspects, e.g., individuals or groups have said they intend to 
murder police officers, bomb buildings, etc., so law enforcement's 
job is then to thwart co~~ission of the crime. This is an intel­
ligence investigation. It is conducted prior to a threatened 
criminal act, not after the act, and as such ranges \·lider- and 

.looks into more fawcets of the suspect's behavior. Yet, it is 
not a 11 fishing expedition"; it is·based on some solid indication 

·that the suspeqt intends to, and has the capability of, . coron1itting 
some crime. 

. .Because of the exaggerated rhetoric of many of these 
elements, which never do actually commit a crime, the difficulties 
in identifying specific individuals as suspects, in showing a 
cause-effect relationship between the urgings and claims of grOU9 
leaders and ·the act o·f the actual triggerman or bomber, and in 
showing suspected imminenc~ of the criminal act, it is almost 
impossible to make a probable cause showing, as we understand 
that term today, to support a warrant for restricted types of 
investigation. Essentially what law enforcement has, or dependi~q 
on your emphasis, all that law enforcement has, is a suspicion, 
based on stated criminal objectives of these elements, claims of 
criminal accomplishments, and indications from behavior .and 
attitudes, that these elements may engage in destructive criminal 
behavior sometime in the future. 
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Because these elements threaten and commit crimes in 
furtherance of their stated goal of overthrowing the United States 
Government, investigation of them has often proceeded on a 
"national security" basis; and because there is no practical, 
immediate prospect of their accomplishing this goal, the "nationa~ 
security" foundation for investigation of them has, in many 
quarters, not been taken seriously, and is often suspect because 
of the latitude that has been allmved in "national security" 
investigations as opposed to simple criminal investigations. 

The difficulty is that these domestic "internal security" 
cases lie somewhere bet<;..;een what is generally accepted as "natio::=..:. 
security" matters and plain, simple criminal violations. If one 
interprets national security to mean only matters which threaten 
the stability of the Government, either from within or without, 
then these cases are not national security mat·ters; yet, they 
pose a threat to the safety and tranquility of the community 

·beyond individual incidents of crime,.or even random sprees of 
criminal acts by an individual or group. · These _cases also· have 
some effect on national and international attitudes towards U.S. 
standards, morale, governm.ent, law enforcement, .and the elements 
involved, e.g. , 11 \'Jhy can't law enforcement protect society, and 
itself, against attacks"; or "These people are victims of a 
repressive system and attack is their only effective avenue of 
protest for change." 

Consequently, la\>I enforcement is confronted 1.vi th a 
situation. wherein it is threatened with criminal acts in further­
ance of a claimed political goal, the mere condition of being so 
threatened often having an impact beyond a completed routine 
criminal act (although many of these threats are eventually 

. . carried out); yet, this condition is generally insufficient to 
show probable cause to justify a warrant for an electronic 
surveillance. 

Assuming that there is valuable intelligence to be 
obtained from electronic surveillance in these matters to be 
used in attempting to th<;vart these crimes, hmv can we fill the 
void created by Keith? 

Title III has very limited·value in this area. Its 
stated purpose is to gather evidence of crimes that \ve have 
probable cnuse to believe are being, or are about to ·be, committe·:::. 
It ~s doubtful whether the threats of these elements, or even 
evidence of past attacks, would be sufficient probable cause to 
support a continuin~ electronic surveillance with ~o specific cri~= 
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in immediate view. Title III could perhaps be used in so1ne of th~:~ 
cases where the investigation has developed to a point where we do 
have probable cause for a specific crime, but the probable cause 
would be momentary and would expire after the act or probability 

·of the act. Title III also has limited value for continuing 
intelligence purposes because of its applicability only to 
specified crimes; the short time period .(30 days per request); 
the requirement that the target eventually be given notice and 
the results of the electronic surveillance (this can be postponed 
but not indefinitely); and the number of people who could become 
involved with and thus a-;,.,rare of a recurring monthly application to 
a court. 

After the Keith decision, there was extensive debate 
within the FBI and bet\veen the FBI and , the Department of· Justice 
.on its effect, and how we could proceed, within the Keith 
restriction, in cases where \ve felt there was a clear "internal 
security" (which went undefined) threat where electronic surveil­
lance would be valuable. It was accepted that Title III would be 
of ~inimal value because of the problems noted above. Within the 
FBI it was also argued, and finally accepted, that FRCrP 41, 
might be utilized to obtain a routine search warrant to install 
an electronic surveillance where Title III was inapplicable. 
Assistant Attorney General Olson and Deputy Assistant Attorney 
General Maroney disagreed, feeling that Title III was intended to 
preempt all other methods of securing electronic surveillances, 

· be~ides Presidentially approved surveillances. 

The argument is largely theo.retical. FRCrP 41, like 
~itle III, requires a showing of probable cause, so it like­
wise is available only when specified criminal acts are believed 
to· be going on or are imminent. FRCrP 41 warrants must also be 
executed forthwith, and notice must be given to the target and 

\ he must be served \vith an inventory of the items seized. Given 
(" a case \'lhich. falls within both Title III and FRCrP 41, Title III 

-, procedures are preferable because they are less restrictive and · 
more clear cut since they dea.l exclusively with electronic 
surveillances. 

Title III is fairly broad in specifying the crimes fo~ 
which electronic surveillances can be authorized under its sectio~s. 
It is difficult to think of a threat ' to the internal security so 
significant that acts in furtherance of the threat would not 
involve ~riminal violations specified in Title III. Of course, 
the FBI would be limited to basing its requests for electronic 
surveillances on Federal crimes enumerated in Title III, and the 
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threatened destructive acts might involve solely local offenses, 
e.~., murders of policemen. Title IIl provides for local 
authorities to use electronic surveillances in such cases. 

Even assuming that there was a case falling outside of 
Title III, but within FRCrP 41, the FBI is still limited to 
using -search warrants obtained thereunder to seize evidence of 
Federal crimes; if the threatened act is a local violation only 
E'RCrP 41 is of no value to the FBI. 

Without a showing of prQbable cause of an ongoing or 
imminent crime, it is doubtful if either Title III or · FRCrP 41 
could be used to secure an ~lectronic surveillance. It is belie~e~ 
an ongoing intelligence-gathering electronic surveillance based 
on indications but not probable cause, that the target might 
engage in purely domestic criminal activity, for the purpose o= 
thwarting that activity, no matter how potentially destructive, 
·Will require enabling legislation. M~. Maroney in his testimony 
before the Senate Subcommittee on Admil)istrative Practice and 
Procedure stated that the Department of Justice was not requesti~~ 
such legislation at that time, but that if it became evident tha~ 
a void clearly detrimental to United States security interests 
had been created by Keith, the Department of Justice will seek 
new_· legislation. 

Chance for passage of such legislation at thi:;;. time 
is probably nil.-

·: 

· . . 
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·APPENDIX 

. 
IV. VALUE OF NATIONAL SECURITY ELECTRONIC SURVEILLANCES 

·. 

A. Foreign • • •"1. 

Electronic surveillances provide positive intelligence 
regarding "the positions and activities of foreign nations, and 
thus are of value to United States Government policymakers and 
diplomats, and also provide information of·assistance in our 

· counterintelligence efforts· against foreign intelligence 
.services operating against the United States • 

.. . . " . · 
1.. Positive Intelligence 

, J FK Ac.t 6 I 1 I I c I 

E;xamples of positive intelligence obtal~ed via 
electronic surveillances, not directly rel't~a to our co~nter­
intelligence responsibility, are as .follpvrs: 

At 7:40 p.m. on August 2 .. 01>1968, the New York Office )t~JS 1~1ve 
c~lled Headquarters to inform tgat our wiretap on I I Fcttf•~,~tJe~ 

J _ . lwas intercepting an inordinate ~;:trt"AI 
amount of traff~c, approximately 40 intercepts in the preceding 
30 minutes. I I were calling representatives of many 
of the delegations to the United Nations stating they had a 
message which they desired to deliver urgently, and would meet 
the representatives anywhere, even on a street corner. 

The Headquarters duty supervisor thought this activity 
might relate to a recently completed full plenum of the Supreme 
Soviet on the Czechoslovakian question, reported on the UPI 
ticker. He relayed this information to Mr. Hoover, the 'tmi te 
House Situation Room, and the State Department • 

. · 
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Later in the evening State.Department "nformed us 
that soviet Ambassador Dobrynin had visited the President that 
evening, left, and State pting to locate 
him. Via our wiretap on we were able to 
inform State that Dobrynin was with the Romanian Ambassador at 
that time •. 

The first indicator the CIA received of abnormal 
activity regarding the Czechoslovakian question was a telephone 
call from the White House Situation Room at 9:30p.m.,. 
August 20, 1968. 

The Soviet invasion of Czechoslovakia occurred 
August 20, 1968. 

. 
. There was a great deal of intercept activity during 

the days following the invasion, which reflected on vari~us 
governments'. positions and reactions. This raw material v1as 
relayed as fast as it came in to the State Department and t;he 
White House Situation Room. 

This example indicates the potential value of such 
intercepts in extreme national security emergencies directly 
affecting the United States, e.g., by indicatihg withdrawal of 
official and diplomatic personnel from the United States; 

:movement of fo~eign nationals to certain areas of the country, 
or hostile intentions against the·united States. Such infor­
mation is a prtority requiremen-t of the United States Intelligence: 
Board. 

;pstnvE-
r---------._--,_o_u_r __ l~.n-t __ e_r_c_e ______ -r--------------------------~__J~~~~~~~~· 

·n;r.l·' 6 s in the United States provided ttJp~R"1'' 0 ~ 
L..-m_a_n_y--:i:-n-d'!:"'l-:-. c_a_t_o_r_s_a_s~---.-... __ -t_o_t-::'h_e_l-=-· n.....Jtercepted parties 1 relative pos i t 0ions 

and sympathies, and consequently_assisted State Department 
and the White House inits.dealings with these nations Qn that 
issueo 

Via an electronic surveillance we obtained information 
.concerning the location of Soviet ships removing missiLes from 
Cuba in 1962. 
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2. Counterintelligence .. 
. Electronic surveillanc~s assist oup. coun/terintelligenc: 

efforts by providing personality data and information regarding 
the contacts and activities of knmvn and suspected foreign 
intelligence officers. This information/assists/in planning 
counterintelligence activity/ assessing/defection potential, 
analyzing routines and patterns, con.serving manpower, and in 
directing _sources against these officers. 
· S.ENSI'nll£ .Fo.IH'!tGN INni.L(GE~rei. INf:D/tMAnDIJ 

. There are curren-rbc::Jknm·m and/ ·suspected Soviet. 
intelligence officers, and=known and 0 suspected Soviet-

:bloc intelligence officers in the United States. 

Examples of information obtained via electronic 
·sur.veillance of value to our counterintelligence responsibility 
are as follows: 

An individual was detected ·in contact with a hostile 
·intelligence service in September, 1972. He expressed a desire. 
to defect and to offer information regarding United States naval 
intelligence to which he had access. Although the interception 
did not give us his name, it provided sufficient information to 
conduct an investigation vlhich established his identity, con­
firmed that he had been engaged in very sensitive naval 
conununications intelligence, and disclosed that he was a fugitiv:. 
wanted on local charges. He was .arrested on November 23, 1972. 

· In one case, electronic surveillance furnished infor­
mation, within four days of its installation·, of a contact 
between an official of the Soviet Illegal Support Branch and 
an individual who appears to be a Soviet illegal agent. 

Electronic surveillance furnished information con­
cerning an attempt in 1969 by a United States serviceman to 
defect to the Soviets. 

An example of the value of electronic surveillance 
coverage in foreign terrorist matters involved an Al Fatah leade~ 
formerly in the United States. In the Summer of 1972 he 
departed this country for a visit to.the Middle East .. He later 
applied for a reentry permit which was denied. In late 
November, 1972, a telephone surveillance disclosed a contact 
by an individual suspected to be the Al Fatah leader. An 
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investigafi6n was initiated and a se~ond electronic surveillance 
revealed the Al Fatah lead~r had reentered th~ United States 
using u variation of his family name. This information enabled 
his arrest by the Immigration and Naturalization Service. 

· ... 

B.. Domestic ... · . . . 

The-primary value derived from intelligence gathering, 
as opposed to evidentiary, electronic surveillances in this area 
is in obtaining plans for carrying out threatened criminal acts, 
.evidence of foreign influence or financing, and information 
which assists in planning apprehensions of wanted individuals 
with less risk to the lives of officierij and bystanders. 

· Examples: Via electronic surveillance of the Black 
Panther Party, Cleaver Faction, in New York City; Huey P. 
Newton in Oakland, California; and the Los Angeles Black Panther 
.Par_ty, ~he follmving information \vas obtained. ~ 

On Noven~er 6, 1971, plans to kill New York Police 
Commissioner Murphy were discussed. 

On September 14, 1971, use of police radios to ·monitor 
· New York City Police Department activity \\'as discussed. 

. . 
On April 26, 1971, electronic surveillance identified 

Robert Vickers ·as the assailant -of a ~ew York City police officer 
-k~lled April 19, 1971. (Although this information was also 
· evidentiary, it identified Vickers as a triggerman for the group 
''~no could be use9, in the future.) 

\ On December 28, 1970, electronic surveillance reported 
; that Newton -received $1,400 from a Swedish group. 
'-,, 

On September 2 0, -19 71, electronic surveillance reported 
a communication between Newton.and the President of Tanzania. 

On September 28, 1971, electronic surveillance repartee 
Newton's travel plans to China, and pn October 19, 1971, it 
reported details of his visit. 
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During July, 1971, a conversation was intercepted, 
aod when pieced· together with previously mo~itored conversatio~s 
and other background, enabled us to apprehend, without injury 
oi incident, two Black Panther Party members wanted for the 
murder of a policeman. 

Physical surveillance of a meeting to plan the murde~ 
of Black Panther Party rivals, the meeting site having beeh 
learned of via electronic surveillance, resulted in the 
apprehension of two fugitives. The arprehension caused a gu~ 
battle, hmvever, the electronic surveillance information allo· .. ;eC. 
for advance planning which cut the risk to arresting pfficers 
and.bystanders. 

Electronic surveillance of· the Students for a Democ~a~~= 
·soqiety Headquarters, Chicago, Illinois, provided information c~ 
plans for the 11 Days of Rage 11 violent demonstrations in Chicacro 
during October, 1969. This advance information, relayed to -
Chicago police, enabled them to an tic·ipa te, to some degree, 
destructive activity, and to concentrate their force where neede~ • 

. . . 

. . ·· . 

. - . 

: . ~ 

SECR:B'f 
NO FOREIGN DISSEMINATION/NO DISSEMINATION ABROAD 

- V · -

Eauft .u, .... ....... iF'* IQ f ( I 4 .... "> I 4ol( • • 
·~...,.....,- _,,~ -""" . 



• . 
. "' 

... · . . . 
.. ~. • " v . 

... 

. . ... . -::;.. 
•'<;'_«, • . . ·:: .. : 

. ... . . . -. . .. 
~. . . . '\' . .: .. _, 

. \ . ....... .. " 
.. . . . .. ~ . 

' I '• 

,;lf:iv •" ·~..f:'#,a,.'• . .. ;- • 
0 

: / , • · · ' '~ • 

... . .... 

.. .· -· .... ' . 
!:;;. .. ~: . : .. 

. \. 'f .... ·· .. September 14, 1973 .. .... ; . . ·. . 
: ·. · ... . . · . 

. :-,.. ... -·. 

1. -The Problem: 

ELECTRONIC SURVEILLANCE 

..· 
... ·.-. . ·. ·. ·: ,. 

.· 

.. . :· . · . . '• 

. . Use of electronic surveillance falls into three broad areas: 
criminal, domestic national security, and foreign nati~mal security. 

Little policy consideration need be given to· use in criminal 
cases. Such use is prescribed and proscribed· in Title III of the Omnibus 
Crime Control and Safe Streets Act of 1968, has been upheld by the courts, 
and has been_ used to great advantage under the current procedures and 
policy. In short, there is no policy problem in this area. 

Electronic surveillance in both domestic and foreign national 
security cases is primarily used for intelligence purposes , not evidentiarv 
purposes; however, it often produces information of evidentiary value. 

.. The only Congressionally approved electronic surveillance 
is for the sole .purpose of obtaining evidence of stated crimes (Title III) . 

Foreign national security electronic surveillances produce a 
good deal of positive intelligence value to U.S . foreign policyrnakers , a 
good deal of information necessary· for counterintelligence activity, and, 
rarely, information of evidentiary value. . 

Domestic nat_ional security electronic surveillances produce 
· -fuformation valuable to law enforcement in thwarting murders, serious 

injury to persons, and extensive damage to property, and also, rarely, 
information of evidentiary value. 

Electronic surveillance in domestic national security cases 
which was previously approved by the Atto'rney General for the President 
utilizing his Constitutional powers has been prohibited by the ·Supreme 
Court in the Keith case_, i.e., held illegal without prior judicia~ approval. 

. ·. . . .~ 

. • • • • • • ;(I .; .. . •• ; . • • ... ... 

· · · . · · · t . our request and is not for d'l.Ssemt· 
This document is prepared ~n response o -~ Umited to official proceedings by 
nation o~dsi.de yo~tr . C~~rmttee._,_ ~ts uset tbe disclosed to unauth.qr.ized P-~!.~Qn. __ 
your Cornmtttee and· the conten~- may: ·j FBI · ·· . . · . . ., 
nel iv?.thout: the express approval Qj t w .. , . . . . 
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approved electronic surveillance in foreign national security cases has not 
yet been decided by the Supreme Cour.t; this issue is now pending in two 
<?ircuit Co~rts of Appeals. 

Thus the specific problems with regard to domestic national 
security electronic surveillance are that it produces information of value 
not obtainable by other means; it has been prohibited without prior 
judicial approval; there is no mechanism to obtain prior judicial approval . 

. Consequently, we conduct no domestic national security electronic surveil­
. lances. 

· - . The specific problems with regard to foreign national security 
electronic surveillance are that: it produces information of value not 

.obtainable by other means; the legality of the President to authorize its 
use without prior judicial review is being challenged; if it is held illegal 
there probably will also be no mechanism to obtain prior judicial review; 
current court procedure requires in camera disclosure of the existence 

· of national security electronic surveillance in criminal trials and if found 
. illegal, disclosure of the content of the intercepts to the. defense, which 

for overriding security and foreign policy reasons can usually not be made. 

·' · 2. Present Policy 

Domestic National Security Cases: 

We do not conduct electronic surveillance in these cases. 

Foreign National Security Cases: 

<..... Pending Supreme C~urt consideration of the "legality" of 
· electronic surveillance in these cases , they continue to be approved by 
the Attorney General, and utilized w.ithout warrant. 

3. The Issues 

The main issue in both domestic and foreign national securitv 
electronic surveillance cases is the right and need of the Government to 
obtain intelligence information in cases involving (1) U.S. foreign policy 
considerations; (2) threats to our security as a nation from without; and 
(3) threats to the tranquility and safety of U.S . society from within, 
versus 4th Amendment rights and the right to privacy. ' 
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. . · · The specific issues with regard to domestic cases are: (1) Is 
the threat to the safety and tranquility of U.S. society posed by certain 
domestic groups of such magnitude to .justify electronic ·surveillance as an 
intelligence-gathering device to be used against them? (2) If so, is the 
threat of national, i.e., Federal dimensions, or is the threat primarily to 
local or regional interests? (3) If this coverage is needed, has Keith 
presented obstacles; and if so, how can they be overcome? (4) If 
enabling legislation is the answer to (3), should the electronic surveil­
lance intelligence-gathering authority be given to the· Federal or local 
government, or both as in Title III? What should enabling legislation 

· entail? (5) Is there any option other than enabling legislation? 

The primary issue with regard to foreign cases is: Is 
Presidentially approved, warrantless electronic surveillance in cases 
involving a "significant connection" with a foreign power constitutional, 
or "legal." On the resolution of this issue hangs. all else in these cases, 
viz. , admissibility of electronic surveillance evidence in court; degree of 
disclosure to be required in criminal proceedings; and if held illegal, 
the judicial review procedure to be proposed in order to continue such 
surveillances, if they are deemed of sufficient importance to continue them 
in the face of additional risks inherent in a judicial review. 

4. Options for Future Policy 

The chief issue for future policy · consideration is, will the 
Department support the argument for the need for intelligence electronic 
surveillance? In foreign ~ases? In domestic cases? 

If so, then· the discussion centers on Department policy 
regarding the means to effect such surveillances. 

Foreign national security cases: 

Hopefully, the examples of intelligence value set out in the 
classified appendix of the attached study carried the argument that 
electronic surveillance in these cases is highly desirable, if not essential, 
to our counterintelligence efforts and to our foreign policy considerations. 
Even without specific examples of value derived from these surveillances, 
the bottom line argument is that electronic surveillance of foreign intelli­
gence services is at least an inconvenience to them, and makes it more 
difficult for them to carry on their intelligence activities . 
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· "'.;' · The present policy is to support the legality of the President's 
authority to conduct this surveillance without warrant, to restrict disclosure 
of the existence Oi~ contents of such surveillances, and presumably, to 
support the argument that any evidence obtained from such surveillance is 
admissible in a criminal proceeding. 

These issues ar~ discussed very well in the Government's 
petition for rehearing in U.S . v . Ivanov , attached. . Also attached is a 
classified memorandum summarizing the case up to the petition for 
rehearing. 

Until these issues are resolved, .consideration of future policy 
options would be speculative, and may be unnecessary. 

Domestic nati~mal security cases: 

The FBI Intelligence Division fe~ls there is something of 
intelligence value to be gained from electronic surveillance coverage of 
some domestic groups. The opinion of former Assistant Attorney General 
Olson and Deputy Assistant Attorney General_ Maroney is that there is no 
need to utilize this type of electronic surveillance and therefore no need 
to seek enabling legislation at this time, but that if a need does appear 
the Government will seek such legislation. 

The examples set out in the classified appendix to the attached 
sludy show the value that can be derived from intelligence coverage of 

·domestic groups. Is information of· this type worth the financial man-
power expenditure (which is considerable) to obtain it? Is it worth the 
task of trying to write ~nabling legislation (providing for judicial review 
to satisfy Keith) to allow intelligence electronic surveillance in domestic 
cases? Is it worth the fearsome battle such a bill would ca"Qse in Congress? 
Does such a bill have a chance at this time, or in the foreseeable future? 

Upon reconsideration, the blanket pessimisim on chance for 
passage of such legislation in the attached ·study seems extreme. It is 
believed that the Department and the FBI should attempt to wr:ite a bill, 
with as restrictive judicial control ~s necessary in order to obtain Con-. 
gressional approval, to permit intelligence. electronic surveillance against 
domestic groups which threaten death or "extensive damage" (to be either 
defined or specifically enumerated, e.g., plane hijackings, bombings, 
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murders of officials or police, etc) . A restrictive enumeration of spe~ific 
acts which if threatened, but not to t~e extent of producing probable 
cause, would justify appeal to a court or magistrate for an intelligence 
electronic surveillance, might have some chance for passage. The 
judicial review would satisfy the 4th Amendment requirements; and a 
specific list of acts limited to major contemporary concerns would allow 
for item deletions and additions as conditions change. Such a specific 

.. - ·· section to the bill would allow for not only effective judicial review, 
· · . but also effective Congressional review . . .. 

· .. Such a bill, in our opm10n, should avoid mention of contro-
versial and difficult to define terms such as "domestic national security," 
"internal security," "threats to the existence or structure of the Govern­
ment," and all terms with political connotations; and should use terms 
emphasizing the aim of preventing serious crim~nal acts which threaten· 

; .. 
': .. A •• ~ 

I 
,· . 

I 
~."" ~ 

.. .. ' ... · .. . .: .. ··~· · · 
': .. :~~ ~ 

life and limb (without mention of motivation, whether politi.cal or otherwise) . 

.• 

I 

I. • 

In our opinion, such a bill should make intelligence elec-
. tronic surveillance available to both local and Federal agencies. It is 
envisioned that such a bill would cover purely local groups which, e.g. , 
threaten murder of local police officers, and groups national in scope, 
~.g. , Black Liberation Army. 

As discussed in the attached study, Title III and FRCrP 41 
do not seem to offer practical alternatives for this type of coverage . 
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: ... f·:·:.- .· 
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accord the Suureme .. . Court's 
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mandate ·in thi~ case e~d has visupprehended rele~an~ p~ececent 
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.. - . . · . 
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OY~"r~"""~ ... '·d ·o,r .:::,l,..''e-11l.,,..;C:::> •··11.;C}.., •r->oi'-,.,toa~ ........ -·-- v o...J\.- " ' _____ ,. - , ... .J- .:.I. '"-L. ~ .. ""' 

tho5~ rignt~ and to t ·hc ~c8levancc . of 
. such co!l':ers:::..".;ions to tht:! ncti tj.onel .. ' s 
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... • .. • 0 • • • 0 •• -:.· • t • ·-· ; •.• :. :: : .. • .. -~-·- • • .. ••• - • -

·court that aJ>pellant i _s "conviction '\·las' not --~~·(nte~_:. 'fi~o-::1 
~!"' <I • • • ·.' • .. : • •• • : •••• . . ;, ...... .. 

a:n'd tho. t f~ndinz \·ias unanimou;ly upheld .. b:,:- th.is . Cou.::·'t. 

· , -~ :.: .. ·- .;_~/~~~>: · · .--~ 3: ~-: :~ ·= :<~.:~.:;>_:_ ~<:::-- t:r;_-?: ~--~:_~-:_·-~-l~_-_· · ·:·=· 
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A-3. The -Government represented that these logs c:..:J.:rob-

tain~d by the Department of Justice in ~he exercise o~ :~e ?=~~~­
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th~ survei;Llance refle~ted 0::1 tho:::2: ,. . .. . ...• 
These ·1o3s · t·1e:re submitted· to th.e Court for ~:1 

. . • !··· • . •. . 
2')"'' . --) . 

in incp·:?Ction, aio!1·g.·t·Ti th 6.11 affidavit of Attorney Genc1·2.2_ 

desi~"13.ted Go--:e.rn~ent E:-:hlbit. B.'·->~~- 6:6~:y • •. • ·. 1-!.i. tc:& ~ 11, 
• .. • . •. · :--:~ .... . :_. • ···:"::= .. :·.: • ·.:. • • . • .·· ~ 

vi t ~·!t?.S t1~~c :.v~ilable to Ive.nov ;· .Upon revie\·1· qf: th·:=se materials, 

of the affid.s..:. 

._... .. th6 D:!.strict Co~rt ··rr~ade .. ~~~~.- -~~ii~-~-;i~~,:·f~~~~~i~-~- = .. ·.····, .. ::'<;-·~··:.~:·_:·.: ~-·.'-<:. --
~ . . .: . ~:.. ' . :-: . .. ··-:: ... _._ ........ ; .. ~· ... :.. . . ... ~ ·: :·~:;~:~::. .. · ... -:";;: ~·:·· ._. :: ·. ·:::·:~·~ .. : .. :.: ~: .. : .. ·· ... --.: ·.· .... · 

~ ·. ···.· ~:. that the surveillances ·here under attac~;: were .. • 
• • •. •• . . . · ...... : . : • • • ' ·. . .. • : .• •• ": :·.;:! . •. •: ~ . . ·.: .. :-: . : · ·! · • ~: • ••• .... • •• ··-

... . :_e .... ,.... .... ~ ... .:1· "'T ~'X~f-·Or . .; zed b~r the Attorne_y Ge~er. ai sho~·;n· in··.the ... . 
~ . : . . . tf•l:'~ ~.;, v " - ~ .,1... -

~;. ,>_: '. ~xl1ibi ts, · : ·.: :~ :,_ )>J!.tX\r.Z:~:ii~C~i:C{ ~;~::'}t;{tXi~~1~;t~~;+~\,.;;:_:;~:~~~:;{ .. :<: · . 
{· ·.-.-. ·:·> ··. :·::. ·~:- ;-·~ -~: ~> ~:~· -:·:··t~i~·:· ~~-~;;: · ,:;~·r~ ~~~t -~;,;~~~:--,~~;s~;~~- · ··;~-- ·~ :~~~~~ii~ance 

f, . ·. -~ br . t:1~ ~~re~?~ t ~~~-~o~:~~ ~ ._,:~~r~1~.> .' !~ h;]~f}f.tf~;-:~~-it{;~i~: ::t~·,:~~;~;:,/ ·5.' 
-·:. : .. ~ .. _:: -:·.:· ··· ' >~<= .. . :_>3 •.. tha~ sc..id. surv~illances. _"t'i~re directe<?- c.gaL~st 

; , 

• • • • .... •• •• . .... ,.. .! .. • ........ •. .. . .;-t • ·~ • •• ·: : ·:·. ~ •••• ••• ..... "' • • •••••• " .. .. 

· ··· ~-. cert=:in p!'craioes in 1·1hlch· Iv0:nov had rlO .. _.intel.;e.si; "t1:1.e· .descriL:rti(:~ 
· .- . .. . . . ·. . . .. 
. .. .... . .:··. ·::... .. . ·~ . .... ·: . -~ ~: :·::~.. .. .. .. 

and lo~ation of· said ·prer.-s.ises bei.ng- --~·et forth in tlie ~:~ll~bi ts; 

. .: ·,··~ . :4. that said surv~i~le.r:c.~s· -~:;~·;~··~;~~~~~~~-~~;~~.-;~in~-· .. 
·~ 

.. . . . . . . ... . . .. . . . . . . .... ~. . . : :. : .. . . . :. . . . :· .. . : . .. . . .. . : 

. ::~., tai~~d solely for· the purpose ·of· gatherinG fo~~ign ·intelligence 

· · · · <. .... inf O!."r.l2.. ti on; :. ·· ~ ~., _.,_. .. : :. ~: · · · .. ;._ .'·.~·. ·.~ ··. · _ _.. ·:· : .. ,~.::; ... ' .. '.;::=:.::·_,_~;_·.·:_::_ . .-.. _=~/· .. :_.::~.~···_:;_:_~_. :;_:··-~.-.:. ~~~·~-~-:_=~.~--~··.~~.·~·.·_··::.~:_··:~:··· .·~-~.~.:~·.:··· .- ; ;_· .· ·., -~ .... ·· ·. . .. .· .•;. : ... ·.: ·-=~.<~~):-;J:<-· .· .·:~\~~:~·-.·.~ . -. - ' - . . ·,.: ~-.. . . . : '-· .. · . 5 ... that ·it "t·:as reasori~ble and' ~ecessa~y to author~-ze 

. .. 

.... 

. such . surveill~nces in the national interest; and· ... : •. · ... •. 

···' 6 •. that it would prejudice the national"int8rest to 

Eal~c a· di~closure of ~he pa.rticu~ ~r facts concerning s?,id 
... · 

.; 
,• 

SU!Tcilla:1ces. (20a) . .. 
. . • . •• • • • .. .i 

...... · .· .. : . 
· ... 

Bas-ed 011 these fi~ding~~ - ~he Court concluded 

.. . .. .. . ·. 
. : .. . ... .. . ... . .... 

... ·. :. 
:. ,. .: . ~ -.. 
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.. 
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.•. . . ... 
• . . ·· .. . . . . . .. 

:r . ... . . . . . . 

.. 
···: . . -· . · . ... 

. ! I . 
ful nnd not in \~iolatio;-1 · of any Four.th A;-tl::!fldr~ent rights of 

. . . 

•• • : .... : • • • • ~ . • t ~ •• • •. "" 
. . . . - . .. . ! ... . ~- .• =· . . . .. ~ : t. . . . • . • 

Althoug,.~ not di:rect~d 'to" do so ·by the Supl'c!:!~ 
. . ·... . .· ........ ; .:· , . . . .· . . . . . ..· . 

~ ~ : .. r~·d~o'lf .· ( 20e.) • . . :. . . ' . . 
: .. : .~ ... · 

... ·; 
. ~-

Court. • s liian?a.te·_, tb,e C"ou:rt ·also c~:-~ciu_d8~. t!1at .. disclosure ·.·:.:s 

·. . .. : . . •. . . . . 
: :·:;. ~ ... P._.·21· ·) ." . In reaching this conclusi~n, the ·.~:9-j~_ri ty aC:c~pted_,. 

>: . _to"r purposeS. Or" ·a.~~:isi-~~ .ti}-~ p~opo-~{tioD. that "the ~~t"e~cept:i.on:o 
. . . "" •. . .. 

· · .. \'lere a lm·Ifu.).. exercise of the ·Presidcntial·~o .. ·;er vested by Al~ti~:.~ 
. . .... 

-·~ · :o·· -~I o_f ·:the Cons~itution •. (Opini.on. P_.• 15) 
': ..... : ~ . . : . . . 

. • :· ·_. ·: :..-... :r·:_:· • • ~ ;: ;•.. :· • 
:. . .... : 

The ~ajority did not even consider.th~ question or.· 

whether Ivanov• s Fourth Amendment ·rights might have been \riolat2.::._ 

In dissent, Judge Adm-:1~ concluded both that the pl~opQ:s·i tio!l ac-... 

C . .J.. • b th . . . e-:J.• ~,.n_r. V' • ·-~ M'\ J 0r1 -•r - .J - ... c.;.. - "-.: 

. . 
for p_urpos~s of ~l'lalys?--s ,,. "' ... l. n f'.,., '"' + 

•• '- .. ~ ' - (;;...&. - v ,. 

.·· .. c.~r:rect an.d thn.t Ivanov.' s· Fourth Ar:endr.!cnt rightq \·:ere r..ot .. 
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. . . .. ·.. . • ' .... . . ~:.;. . . .. . . . .. 

\ : • • • • • .L." • . : •• . • ..L1 . . .z.. • ·'·, . • . • J.... .. . : . 

. :• .. Jn2.JQ:r~-cy J.J."l l-.::lJ..s case --· .. J..6e.~ 'tvheliL'ler bo,h J.j"'l-;:erceDvlon s'1a.. 
... S-. . : : ... : . . ·:· .. ·. . ·: :.: . ·: .. : ·.-:--:-: . . . . .. .. .. . . ....... -: ·.· . ~ = . '· : . ..... . 

: .. :- d:ivulge~~e are n~cessa~ ... elements of. a. § 605 vfolation ... ·3.55. u~s • 
. . · .. ... . . . . . . ... 

.. · ·at 1oo, f.n. 5. Thus'· all that B~ne.nt:t" ·· stanc1~ for is the 
: , 

• • ,. .. . . : .. ' , .. : .. . -.-..·=·.· . ·.. .. .. . . ·.:;:· . . .. ·" . .• . ·. ... . .· .. . : .... .-__ ·: ~ -.~_:· .. .... . 
··.,· ... '!J:y LYl advan.cinc; tnis co,;1l.ention, .. t·re ·d;·· ~~t mean: t·~---b·e· ~-1.a"crs-tc~~ 

.. 
nw 

as. implicitly ste.ting til.?.t there 1-:2.s, -in fact, c.ny suci1 'de~i·l:.:-::::.-.-~ 
use nuch l~ss th3.t 11 a zubsta..'1tic.l DOl,tion o:f t .he . ca~-~ 11 n.t;a.;!'ls~ 
Ivanov ,.;n.'s th3._f'ruit of the ~·!iretau· in 'issue. As · eith.e~ tl,~ s 

'cou::-t: or ·i::he Dis~rict C~'Urt C<?.n read.llv d.::-'c~r;:li~e ill C':1 .!~!2:!:'1:. t~"\::::. 
l;iretc.p !!laterio.l!J are •·;holly irrelevant to the iSSUeS al.Lcle;;iC.::::::;E 
i .. >"1. ·this case. ,.. . . .. · · ·· · .· . . .. .... 
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.. 
~- · (19671. th2:~ not . . . · ~... . . ::. . :. :-· 

; : int~nded. the .,.r;rd t~ be \.{~edn· i..."1. ·~:7 \r ~ s & db 

-~-nte!J)ret~d:. i~ <t~~ ·i{ght ~f. ~e·a~on s-:d 
·. ~ . . ... :. . .· _.: .· :::. . .: :". ~ . .. ! . . -

_. · · co~-non \mderst_a!1d:LY1g to· re2.~h .the· ~esults. int·endedD" · 355 v. s. 

0 • : 

· •.· 1_r (.e )ver-.r s~atute must be 

~ :::_at lO~~ :' .... In -~h~t. ~as~~- ~v~r ~. ~t1~on~. ~i~-~~~~~-- .t!f~·.·-~OU;~.-~helG 
·:· the.t: -~~rh~~~-~-~~~- .P:~riy ·to ~ t-~~-~;~;·:1~. -~~~ri~erk·~tion_.-~j_~~r~~'-·.t~~ ~:)lie::· 

··::·.>·a~ih~~i~;---io iist·~~ 31. o~· a.n· .. ~xte~~i~~:~"th~·re .. h~·s·. 1J~~~ ·~o :L:tar .... 
!, : . : • . . . . . . ; ' : • . .• . ..• .• ..• ... . ~ .• • . ·' ' . • . .~ •• .. . · .. . . . ·...~.. . . u . : .. . .. . 
cepv~o~ ~ Congress 

.. :·· . ·. 

·(Emphe.~is e.dded) See also United St2:tes . .;, ... · Su~den·, 226 

·.·.·.~ .2?~···(9th. c~~ .. ~955)~ ~- ·.~f·~·d :~~-;· cv.ri2~:1 351 u.s. 916 ·. (~956) 
...... '·· ~ :.· 

' 
:·· '(hol~ing it ·1·TOuld defee.t the polJ.cy. of.§' 605 "'~0 ·bar testin:o!;_;! 
.·.·.··: l . '.:. . :.' .:'. ·.·. ·"··· .. ·: ... ; ..... ,_. ......... . 
·. as t.o tJle conte:r'!t of'. an_._-lf.l.tercept_ed illeg8.1_ private bro:ldcas-:). 

~· .: .... : ~~-~f=.>- ·:··~~ ; ... ·;nerer-~ra ~ :rieith~~ Bzn~~{:t· ~~~ :;U!l~ted --~~~s.~c:~~ ·;-~ · · · \. ... . _.::-· . ::_~· ... •::. . . . : 

.· ~-: pop lon, 1~5 F. 2d · .629 (.2d Cir. _, 
..~, . . .. 

::.~ .. lnE-jOrity requirG a .. he~r~l'lg ~ this qa.;e 

. : .. .. 

1g50)~. ai;6 r~lied up~n by·t~~-
.. -.:: . ... . .. , . . . . . 
be·ca:use ... neit~1er .case 

. ~ 

~ :·~ 

. addressed ~he legality. of the ,:riretaps in .. qt{esti~~ ninste;~i:) a.s 
.. -

. . J:udge Adi?...'nS correct.ly .notes \qith spec.ific reference to ·conl~::: . 
. ··- " : . . . . . . -- . . . -. . . . ·· ... · .......... .. .: ..... ·.-· .·• .. 

uthe cour:t raerely asstlilCd that the su:rveilla1'1Ce itself 1'ias ill~~~ 

the f:o.ct s of this case c:.nd;. ·indeed_, is fla~ly incon~~fsteat 
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TO 

TION /NO DISSEl'vliNATI ·_' . ABROAD 
' · l - Mr~ S. Miller · llr. Felt-- Mr. &An ___:_...-

. .. · l - Mr. "::· ·A. Brannigan '!r. c.u . .::.~..~-
. ·1 M J . ~ '" . t '~· (lt:,·-: . :..-...: -. .::: · .. · . - . r. • ... • ~·1~n z !>:r. c<):.:-: _ 

• •• #~· ···"~-.~.:::-. ~ ~ . ... :··.~-~;,;.--; .. -:-.~: - -- · "'·· • • • ~ : ,h • • · _, . lfr.CcJ-~-

. · .. · '·:.:._: .. _DATE: 7/11/73 &tr.Je~-- . .. .. .•. . .. · " .. · . .fr. Mao~£' -

1 ou • .crN.-11<0. _,.o. 11 

'l . UNITErf~ 

·:.:.: :Menioran 
:~ : <;:~ 

-~ ... ' . .., ... 

:Mro E. S. Miller 
· · · · : ·, · · · ~!r. ~til!er. :::..:.. -. _;~~~~<:· ~---{_-. ,: -~ .. · :;_.:,-./~~ _:· ·. 1 - Mr. T. J. Smith Yr. Soy:s -

FROM : T. J. Smith ~ .,x.: ... ::··, :_-·._. :: ~-Mr. J. F. Miller ~:~_: 
. . . _. .. .,.'..... . . · ··;: .: .. ··. __ ~ . .. .. · ... . . . . . Tete. F..oc-c: _ 

• • :·· · h .. .' . :: · • • - . :- : • • • : . l!r. Baise __ 

SUB'ECT: U. S. VS~ .JOHN WILLIA.t.\1 BUTENKO AND ... ::_ .:: .. :·.-·,:·. ·. ' .: .· lfr.Bar:le~-
:..~ .. ~-·· . . . . . . . )fr. Bo .. .-~ -

z 
0 
~ 

IGOR A. IVANOV, IGOR A. IVANOV,. ··· · .. ':::· ·> .: . :··. - . . · &tr. Heri::;--~ _ 

APPELLANT ....... · .- .··· . _. <· ··.-· _ .:. )<~:-~·. · ... :- ; _ :~ - ---~ ·_-.· .. _ ·· · . :. ~::~Y-= 
.• -· -:.~.:-- . . ... ~--·· :.-::·:· ... _:;:; · .. ·.• ....... ·- .. ·. . )ft. Eari:ey-

· · · - · ·• · · · · !ofrs. Hog-..:!_ --~\~-. 
On June 21, 1973, the u. s. Court of Appeals for the 

. : Third Circuit reversed the conviction of Ivanov for violations 
· .. ;·of 18 u.s.c. 794 (a) and (c), and 18 u.s.c. 951, and the court 

remanded the case for further proceedings. 
. . . 

· . · · - . BACKGROUND . . . .:. . . : . . :-: ..... ~ . .· .. ~ .. :·· . , . ·. . ,. . . . ... .-. 
·.: ;:· ': ·.·,=~-- . ;.::·· .· .~·.· .•. _·_.'_ ::.: ·.' ·· . . _ ... · . . · .. · .·· ...... . 

• :, • •. o •• ~·· : •• ' ' .".-· • ' , • \ • • h " r • 0 • "''.. • ·-:. · • • •• 

· . . -· . -
Ivanov, an ~..mtorg Trading Corporation chauffeur·, and 

Butenko, a u. s. citizen, \'lere originally convicted of a 
· violation of 18 u.s.c. 794 (a) and (c) (espionage) and a 
· conspiracy violation of 18 u.s.c. 951 (by causing Butenko to 

~~act as an agent of the Soviet Union without prior notification 
. to the u.s. Secretary of State}. 

.- ' . . 
On ~ppeal the Supreme Court found the electronic 

surveillance issue in their cases was "nearly identical" to 
: the electronic surveillance is·sue in Alderman et al v. U. S. , 
and considered it in conjunction with that case (394 u.s. 165). 

-· (Alderman had been convicted· of conspiracy to transmit 
mur.derous threats in in.terstate commerce.) 

~ ·-· In Alderman the Supreme Court, noting that no evidence 
~ · ~: or evidence obtained from leads which t..;ere obtained fron an 
~ . -.S illegal electronic surveillance i.e., one which violated a 
0 ~g oefendant's 4th ~~endment.rights, could be utilized in a criminal 
~ ~~ t~ial, disregarded the Government's contention that a trial 
~~~ court's in camera inspection of electronic surveillance records 
~~ ~ was sufficient, and held that the defendant was the only one 
~ ·g · in a position to adequitely knowingly review such records to 
~]·~ determine if the case ~gainst him was built on electronic 
o,·~ 0 ·surveillance. Consequently the defendant was to be given 
~~E access in a discoverv hearina to illegal electronic surveil- · 
00.~~ lance records of interceptio!;,s of his conversation~. 
H ~ · <1) 

:i~:g 
0 U1 
~ 

E-1 
< z 

. Justice Harlan, concurring in part and disse~ting 
in part, distinguished bet\veen routine criminal cases and 
foreign intellige~ce-es?ionage criminal cases, arguing that 
while full disclosure to the defendant was acceptable in the 
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>:L': 'i~~~rand:. . to Mr. E • ~ .'· ~i;~~r . ' :. . , '': ~>': '·:_c·>.-:~: ~:~<'4 · , '·:: : ·: · 
• 0 

Re: u. s. vs. John William Butenko and -· : 
Igor A. Ivanov, Igor A. Ivanov, .. ~ .. . 

. · .. . .. Appellant · . . ·. ~ . . . -: .. ..... , .. :~.·.· __ .·. __ ~_: . __ :.:~.'_~-.:· :._, :·: : · _ ··· :_·_ : ·-. 
'·; •• ·:\:; ·- -~~ . 0 7) :·;-, .·: ·--~ ~ ·-~·:· ~=-~;_ :'> -~- ~--· ., .. . 
: ..... : :.:::. 

former, it was not in the latter and might prejudice on-going 
intelligence operations vital to the national security. In 
these cases, he argued on behalf of disclosure to the defendant 
of.only those portions which the trial court in camera found 

.. <. narguably relevant 11 to the Government's case against the defend~~-= • 

. ~--~·. _· .: :<:. _:.-~-~~, - · _.. .. The Ivanov and Butenko cases were· remanded to the 
·<:·_.: __ : .. ·:. District Court, 1) to determine whether there v1as electronic 
·.: -:-- ·. : ... ·. : surveillance which viola ted either .def en dan t' s 4th Amendment 
'-;· : .. - rights and 2) if so, to determine ·whether any of the intercepteC. . 

. · . conversations were relevant to his conviction. The Supreme 
· · ·: court stated that if the District Court found 1) that there 

·:. :._:: .. :· .. ··:was electronic ·surveillance but it did not violate the defendant's 
·.·: : · · 0 -~·4th Amendment rights, or 2) there was electronic surveillance 
·· ... ·. :_ · ~ which did violate the defendant's 4th Amendment rights but his 
. !- · ·conviction was not tainted bv evidence obtained from that surveil­
:.-..! , · · lance, the District Court ·sh~mld enter ne\v judgements of convicti:::: 
· · ._, ·. ·. · . based on the existing record, along with its further findings, 
·.:·· ,· . . · .thus preserving the defendant's right to further appeal. 

,1: , :.; • 

-: ·_:, . · On remand in Ivanov the . case revel ved around bvo sets 
- of FBI electronic surveillances on which Ivanov was monitored 

·; 
! 

... :. · ·~ ·.during 1963 : · ·1) 2 microphones at the homes of Ivanov and Karats:::::::.. 
·.a KGB officer and neighbor of Ivanov (for the sake of argu."TTent, 

the District Court held them both to.be directed at Ivanov), 
and 2) a wiretap on the Soviet Mission to the United 
Nations, and a wiretap and a microphone at Amtorg. 

. ~ . . 
\ . ·. :·. 

~.. t Tdhe reds~ddencet micrc;>phontesb, whichh a~ thdabt timhe Depart-. 
. .men proce ures ~ no requ~re o e aut or~ze y t e Attorney 

· ~ ·_General, were conceded by the Government to be illegal, thus 
' · . . falling within the disclosure requirement of Alderman. The 

District Court held that the Government, on remand, made full 
disclosure on these microphones, after some argument, and 
ruled that the defendan~ had not shown, and the Government 
had carried its burden to refute, that Ivanov's case was 
built on evidence from these microphones. 

The more important issues. related to the other set of 
surveillances. The Government contended that those surveillances 
were duly authorized· under the President's national security 

...... , 
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powers to obtain foreig~ intelligence, thus were legal and 
· : · · therefore it was not required to disclose the logs to the 
.. ~-'"·~·.··~defense or to participate in an evidentiary hearing regarding 

~these surveillances. The District Court, by reference to its 
-~:·finding _on remand in Butenko (318 F. Supp. 66), agreed, finding 

. · that these surveillances and the Government's use of·the logs 
·from.them did not violate Section 605 of the Communications 

···.Act of 1934 or the 4th &~endment, and upheld the Government's 
refusal to disclose or participate in a~ evidentiary hearing. 

~--- ~:~ ~ .. ·· .- "• 

. :=. ::, -.:.~:~::~:·. The District CouJ;t in Butenko found that 4th Amend.:.-:1er1.~ 
... : ·:.:_.:: :;: ... ;:, .. rig{lts are not absolute, that there are exceptions to the T,.;ar::::a..::.-= 
.. :· .. ·: . · . ·.·requirement, and that the President's responsibility for foreig:: 

· .. affairs and national securi~y do not· preclude him from authori=~~= 
_·· · . ·. ·:a warrantless foreign intelligence electronic surveillance. 
: :· ···; · .. ·-:··It also found that, since Title III of the Omnibus Cri'me Cont::::ol 
.·. ~· .~_.;_.-'and Safe Streets Act of 1968, specifically 18 U.S.C. 2511 (3), 
. - ··. _-. · . clearly showed Congress' inclination not to limit or interfere 
· ··· · ... _. .. with the President 1 s power of obtaining foreign intelligence !:>~--
. )f, · . electronic surveillance, Section 605 also must not have intende~ 

. . . · to limit this po~ver • 
. : :f .. ·. . . . . 

.. ·. ~ ·. ... 

OPINION OF THE THIRD CIRCUIT COURT OF APPEALS, JUNE 21, 1973. 
· .. 

. The Court of Appeals makes it clear at the outset ~~a~ 
it is not considering Title III since the interceptions in iss~: 
occured prior to passage of that Act. Both the Government a~c 
the appellant agreed that the governing statute at the ti~e o= 
·the interceptions in issue was Section 605 of the Co~~unicatic~s 
Act of 1934. 

:· · . . · 
\ .. 

The Court of Appeals found no error in the District 
. ( .. .' .. Court's rtiling that the Government had given full disclosure 

. · ·.- ·on the concededly illegal 111icrophones, and that these did not 
·.··taint Ivanov 1 s conviction. 

The Court of Appeals cites Alderman for the pro?ositic~ 
that the question of whether or not the Government's evidence 
was obtained from electronic surveillance could be resolved 
only by an evidentiary hearing, and because the Govern~ent houl~ 
not participate in a hearing on the second set of surveilla~ces 
the Court of Appeals felt it had to assume "in the prese~~ 
posture of this case" tha,t the Government had intercepted co:-::1-

.-- ·-:~~- : ;f:: -·- .. 
. .· 
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~ .. Memorandum to Hr. E. s. Miller 
• Re·:: ·U. S. vs. ~~n ~villiarn Butenko and 

II Ji • • ' o1 ... ... ·~ •• ~, I go~ A. Iv .,::·< , I ~:o= 1\. rv:anov I . .·; 

. .. /~."- . Appellant · · . · · · . .. 1 
. ·. ·::·. - ~:>'"'?'~·- .. . · -:,~ , -· ; ~~;-·::"--·: ... ··(·~~ ::· .. ~.-.. · ·-_;_. ·, · .. ·. · ... ~;:: ':-.:'t_i:·:: : ·=1-F· -

. -. . . ~: · ' : .. 
, . ;•. ' . . , . . ~ ~) 

· ... 

munications and utilized the results from them in the c·r'iminal 
proceedings against ivanov. (The District Court made an· in . 
camera revie•.v of· the second set of surveillances, but never mace 
a written finding that none of ·the Government's case was based 
on information from these surveillances; he only found in ca~e~~ 
that they did not violate the 4th Amendment or Section 605, a~d 
therefore could not " ••• properly be considered on the taint 
issue" (342 F. Supp. at 931) • ) · 

. ·. -
. .. . : •.. ~· · : .. . · (Note that Alderman ruled only on 11 illegal" electroni= 
· . .- · surveillances, and instructed .the Distric·t ·court that if, on 

-t. 

.. .-. remand, it found the defendant 1 s 4th Amendment rights had not 
been violated it should reimpose judgment pf conviction. The 

· supreme Court did not discuss the :effect of Section 605 on the 
cases before it in Alderman.) ·I 

. : ... ~ . · 

·· · . ., ·· ·: : · The Court of Anneals states that it is not defining 
the pararne.ters of the President 1 s national security surveillance 
powers under Section 605, but that the limited issue before 
it, \'lith respect to th~ second surveillance is: assuming a 
constitutional oower of the President to have ordered electro~~~ 

J ·surveillance of-foreign agents in 1963, was it perrnissable for 
··t..,::::'.ll,; ··-~--~.-the ·Government,. ·. under -Section . 605., .. to. utilize -the .pJ::oducts-.of .. -·-

. : such _-surveilla;nce in a criminal prosecut:ion. · 

I . 

( 

\ 
\I 

~ ·. 

. . . ........ :·· 

. 
. . ·The Court of · Appeals then decides the case on this 

evidentiarv· issue and thus avoids the larger 4th Amendment 
. 1ssue of whether or not the President has the power to authoriza 

. fo~eign intel'ligence warrantless electronic surveillances. 

·· The Court of Appeals recognizes that the President 
has constitutional powers to defend against foreign intelliger.~; 
activities and to obtain foreign intelligence, and ass~.es; 
solely for the sake of argument, that he had the constitutional 
power to authorize -these surveillances; however, the· Court of 
Appeals draws.the distinction, that was drawn by the Govern­
ment for years, bet~.;een the President's power to authorize 
such surveillances and the power of the Congress and Court to 
make an evidentiarY rule excluding evidence obtained from such 
surveillances in criminal proceedings. 

The Court of Appeals holds that the Supreme Court 
op~n~qn in u. s. vs. Nardone (308 u.s. 338), interperting Sec~~=~ 
605 as being a complete bar to the introduction of electro~ic 

.. surveillance results into evidence in a 'Federal criminal 
• prOCeeding 1 WaS gOVerning • . . . ... . • : '·:· • . . . . . ..... · ... : .: ... · 
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CONTINUED OVER .. - 4 .. 

,. 
·:· 

i·....,BW !'iW84 Docld: 32989541 Page 6"/ 



·section 605 states that" ••• no person not being 
.. authorized by the sender shall intercept any cornrnunicat~on 

and divulge ••. the existence, CQntents, substance, purport, 
effect, or meaning of such intercepted communication to any 

. _ . ··person. 11 The Supreme Court in Nardone held that "no person" 
encompassed federal agents, and "divulge ••• to any person" 

· . · ·. · barred testimony in court. . . 
. . . .. : - . 

· . . . ' : 

·· ' Tpis Court accepts the interpretation that what 
~ :. · : Section 605 prohibits is the interception rind divulging, i.e., 

that both elements ~ust be present to incur the prohibition of 
~ - ·· Sect~on 605. Thus, the President is not violating Section . . . ..... · ~ 

605 if he only intercepts the conversation, but he is 
prohibited from also divulging the contents of the interception · 

, . · .in court. · ··:. , . · · · 
' . . . . · . . : .· ... . ·. ". .. . . 

··..-· I_·. 
, . :.:. ,· · · · Since this Court assumed that intercepted electronic 

\ 
surveillance information was used in the trial and therefore 

I 
was divulged in violation.of Section · 605, Ivanov's conviction 

·. ~as reversed and the case remanded for further proceedings, 
· f · ·viz., to conduct an evidentiary hearing to determine if in fact 
1" ~· ... • ....... ;·ailJ.Y .. _pf . .. ~I;e. Govern~en~,_1 s_. _cq.s~. w.{l.S _. l:?~:i). >: · - ~~-~-~J..~,c~r.o?-.~9· -~~.ry~~ll.~:nce:. 

<. . . 

.. nformC~; t~on. . .· _ . 
. . 

. .. ' .~ .. . In further defining "diwlging 11 the Court of Appeals 
accepts the argument that, the President himself will not conduct 
the interceptions, but that agents o.f the Executive Branch, 
acting as his representatives will, and that many others within 
the Executive Branch can also be his renresentatives to receive 
the results of such a surveillance, and~that therefore it is 
not inconsistent w~th Section 605 to consider the Executive 
Branch (or at least all persons within the Executive Branch 
with a right to such information) as "a person", so that dis­
closure within the Executive Branch does not violate tha Section's 

_prohibition ~gainst divulging the contents of such interceptions.) 

· . MINORITY OPINION, THIRD CIRCUIT COURT OF APPEALS, JUNE 27, 1973 

Judge Adams, disagrees _that Section 605 on its own, 
or as interpreted.by Naraone, requires the exclusion of evidence 
obtained from a Presidentially approved warrantless foreign 
intelligence electronic surveillance in a Federal criminal 
proceeding • 

•• '• <I.· ....... •• ::- ... ~ •• -~ : ·'· •• •• ~: . ... :'" .· .. -~ .. ·· . . : ..· ... : .. :· . ·._. :· :-.. ... 
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·. : ~~~mor~ndum to ~g~·;. E. s. Miller ~ 
·~ . • =JR.e.:' u.·s. vs. , __ n Nilli-"'m Butenko a~d • . · . 

, .... : ... :;:~~ .. :.:~> Igor A. Iva:. y, I·;;~r \. Ivanov, .. ····.·· .. · ......... \ ... ·.: .. ~·-.·:.· 
..: . .... 
•. . 

:·:·,_ ~- ~<: >-'~l-.: . Appellant --.~:- ., ~-"'":: .. ·'!·•···-:--: ..• ,.-_,. 1·. 

• ...;4.· • ; : • •• ·f.··. ·=·· t ::: ·~ :!· ~ .~ :· •• 

. • ... ~ .• .• :,i.. -~ 0 •• ~-.: •• • 

~... . 
-. . ......... . 

. . .. .: 

· ~He argues that Section 605 itself, its legislative­
history, and subsequent case law do not indicate that Section 
605 intended to ·prohibit the President from utilizing elect=c~ic 
surveillance to gather foreign intelligence or to use the 

.: . : .information gathered in cases involving a defendant's foreign 
.. :~ intelligence gathering. He traces the legislative history o:: :..: __ 

1 • .:: • ." Communications Act and finds. its main purpose wa.s to establish 
·· · ·>.a Communications Commission and that it extended to "t.'lire 

....... =.··.communications almost the identical provisions of Section 
:· ·. :. 27 of the Radio Act of 1927, which was thought neither to a?ply 

:·.· ·:· .. ; .. ·:. to federal officers nor to 'bar testimony relating to the 
.. : · ... · · .. contents of radio messages intercepted by them. Judge Ada=:s 

·notes there was no Conqressional debate over the meanina o:: t~e 
·provisions of Section 6os, implying-that if it had beenJinte~de~ 

.. 7 _... •. . to limit the President's foreign intelligence powers, there 
·_. -:·_.:· .·.· .. ·probably -vmuld have be~n debate. 

. .· . . . . -~ : 
.. ,. 

_ . :- · .. :·:- · · Similarly, Judge Adams finds that in response to the 
·.:·. · ~ :_.·: .: Government's argument in Nardone that "a construction be given· 

.. · : · ... Section 605 which would exclude Fed·eral agents since it is 
· · ... ··'improbable. Congress intended to ••• impede ••• the detection 

· .• ,.~:, ·~ ~·· · .AAd .. J?unish~ent of crime.".~ _th~. ~p.pr~me. C~:mrt conc+uded ".that 
· _ :.:·~-- .. -~ ... fhe· 'question is one of policy. n _Judge Adams argues that "t..;here 
· · · the Supreme Court might, as a matter of policy, find that 

.·congress intended to exclude electronic surveillance evidence 
in run-of-the-mill domestic criminal cases, there is no ev~ce~ce 

.. ··it would extend the exclusion to cases involving the gatheri~~ 
of £oreign intelligence. Additionally, this surveillance was 
not aimed solely at securing evidence to convict a pe=son o= 
crime, but at gathering fo~eign intelligence deemed esse~tial 
to the security of the U. S. He thus concludes that the ::a==c~e 
interpretation of Section 605 is not applicable ·to this ki~d 

-of case, and argues that in view of the breadth of the 
~resident's authority in foreign affairs, Section 605 should 
be interpreted to limit that power only if Congress' intent 
to oo so is clearly manifest, which he argues it is not. 

Judge Adams then addresses the constitutional 
q~estion avoided by the majority, viz., does the 4th ~~e~~~e~~ 
allow the President to authorize warrantless electronic s~=7ei:-­
lances in foreign intelligence cases. He concludes tha~ it 
does. He argues that constitutional rights are not absol~~e; 
they must be "t.veighed against competing rights; and the 4 t'h 
Amendment prohibits only unreasonable searches and seizures. 

~· " 
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... ~ .: · .... . ' . ... . · · . ... ,·. 
· . : .. . 

,• . ... . . . 
:. · .. -~-· . . . Judge .. ~dams finds that the constitutional responsi-
.· . · bility to conduct foreign affa~rs is vested in the President; 

. ·that the gathering of foreign intelligence and the protec~i~g 
_against-foreign intelligence activities is concerned with the 
very existence of the nation; that as a result, the President 
has great latitude in this area; and that to require a . 

' .judicial warrant orior to his use of electronic surveillance 
presumes that a warrant could be denied, thus interjecting 

. the courts into foreign affairs decisions,. in effect over-

.• . ruling the President in a field where he has the responsibility 
... ... . ~. ~nd ':they do not. . .. , . . · ... 

~ .- . . '~--:,·...... . .· . 
! • ~ • I 

Thus concludina that the 4th Amendment does not and 
. . -the courts cannot, prohibit the President from utilizing 
,. ·. ·· .·electronic surveillance in foreign affairs, Judge Adams argues 

. ·. that a defendant's 4th Amendment rights . can still be reconcileC: 
with the President's electronic surveillance power by a judicia~ 

\ , post surveillance reviev1. If the court finds that the surveil-
! · lance is related to the conduct of foreign affairs it would, 
1 ·. •• ?-pso facto.; be reasonable and therefore not in violation of the 

: 

. ~ ·: ., · .~t-h Amendment. If UI1related, it would be unreasonable,_ ai1d its 
···· ~-..... : _:-:~esults ·excluded · ~rom ci. ··criminal" trial:· · · · ··. · .· .. ~ --- ···· ··.-·--: ·-· · ., .. - · ~ -

.. : .... :. · 

. . 
·. 

.... . .•.. " . . . .. 
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·. . t . '" Memorandum to M. E. S. Miller · 

·. .. .. • .. Re-': · U. • S. vs. ~)m Hilliam Butenko and 
~ ·~. ~ ~ : ·:·. ,.~... Igor A. Ivanov, I··· "):·· :\. Ivanov, 

·-- -~ A 11 t 

_· . t 
: r ... ·~ I 

. ·.: ·.· .. -~·:: . -- ppe an -~· ... =~' ...... :· .• --:. -~:":"! .: .- .. ···: 
. ·,·_,. .. ... .. -

# • '~ .... ·... ,. • ' .... -.. ,, ... - . ~;,, -

' .· . ~ 

':' .. 

-. ' 

ANALYSIS 
.. , . 

·-~· .. -. . . .;· 
·: 
-!..·'.: 
' 

. .. . ... .. ., . ~. .. '-: ... :. . · . 
. :· . . . . -

.. ·. :. 

• ', I • :• 

. As previously noted Alderman dealt exclusively with 
·illegal electronic surveillances, i.e., surveillances in 
violation of a defendant's 4th Arr.endment rights. It did not 
distinguish bet;veen "routine" criminal cases and foreign 
intelligence-es9ionage cases when it required that full 
disclosure of all interceptions of the defendant be made to him 
so that he, in an adversary proceeding, might determine if 
the Government's case agaihst him was "tainted." Justice Har·lar:, 

-~bjecting to full disclosure in foreign irifelligence-espionage 
cas~s, and on behalf of disclosure only of portions deemed 
~arguably relevant" to the Government's case by the trial court 
after an in camera review, did not raise the issue of "legal" 
vs·. "illegal 11 electronic surveillance, so presumably he \·las 
·also talking about, and intending to limit disclosure even on 
surveillances ·which violated the 4th Amendment. 

' . 
·. \ · The Third Circuit Court of Appeals assumes the 
·. •1 Ivanov surveillances in issue were legal, but still cites 
.. . Alderman as requiring an evidentiary hearing, and without that· 
.·· f . ·hearing feels it must conclude that Ivanov's. conviction \vas 
: ... ~ .. :..,i---'~' 3,. based on electronic surveillance evidence, introduction of :.·· - -·---­

which: must be excluded under Section 605. 

l 
\ 

<.. . 

At the conclusion of Alderman, when remanding 
Ivanov, the Supreme Court ~nstructed the District Court that 
1f it found the surveillance in question did not violate the 
defendant's 4th P~endment rights it should reimpose jud~ents 
of conviction. The Supreme Court did not consider the effect 
of Section 605 on the cases.before it in Alderman. 

. The case has been remanded for further proc~edings, 
apparently an evidentiary hearing on the second set of surveil­
lances. The Government can opt to save Ivanov's conviction 
by participating in such a hearing, since none of his case 
was actually built on surveillance information: however this 

· would require disclosure to Ivanov of his intercepted conversa­
tion at th_e r.1ission and Amtorg, a disclosure concession we don'-:. 
want to have to make because of the imoact it would have on 
diplomatic relations, qngoing counteri~telligence operations, 
and possibily on future prosecutions. Additionally, ~he 
salvaging of Ivanov's conviction falls far short of the original 
purpose of cont~nuing the appeals in this case, vi~., to obtain 

- ' . \ 
I 

r 
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Memorandum to r.-z.J E. s. Miller 
t<e: tJ. s. vs~ ,John Nilliam Bl.,ltenko and· 

.. ~ ·" ..• Ig~r A. Iv~v, Igor A. Ivanov, • ... 
·• ·""·,:·:. A llant · · . _ 

c • • , .!:.: ppe . · · , ,. . · ... . ... . . . ., 
.. 

~ . .:- .. ., 
. ... :: .-_:._;.-·-. :! ~ -~ -:· ... -,. ·<:~ __ .·:~-~:'/:~::: .... , . . .. ~~ . ,_ .. ..: 

•. 

a Supreme Court ruling on the legality of Presidential warrantless 
·foreign intelligence electronic surveillances. Consequently, 
tne Government probably will either ask for dismissal of the 

·case or appeal the Third Circuit's ruling t~ the Supr~me Court. 

.. . If Ivanov is appealed the Supreme Court will face 
three possible issues, the 4th Amendment issue of the legality 
of warrantless foreign intelligence electronic surveillance, 
the disclosure issue, and the Section 605 evidentiary iss~e. 
The Court could seize onto the Section 605 evidentiary issue, 
not considered by it in Alderman, to dispose of the case wit~cut 

·.·. reaching the 4th J.Jfl.endnent .or disclosure questions; or it coulc 
~ ·. stand on its instructions to the District Court and rule on the 

·District Court's remand finding that the surveillance did not 
violate the 4th Amendment. 

. . ~- . . 

.. . 

. If the Supreme Court found the surveillance lllegal, 
presumably Alderman's requirement of full disclosure would a?ply, 
and the case viould be remanded for an evidentiary hearing to 
exclude any electronic surveillance evidence, and the Section 
605 issue would be avoided • 

.. ~ . . . . ; If the Court found the surveillances legal it could: 
• • • • ...r '" • t . . • • . .. ··.··.: ,:• .,..;, .. :.. . ,. : .. '-' ... • •. •• • • . •.·. • . " •• · .:;:. ..r :· · .... :-:.\.• .,.z· - : •• •·. . ·-· -

~y~ ,: il\t' o .-.·':a:-•:.. :~:;..~.: •:~!'~;. • .,!I' a-.;."., •.., , :,. "a. , ..... ~ """" •. o •. • • .. :;.•t • •: o • #"' • • 

·• · .. . · · ·. " - · ! ... _. 1) extend Alderman and require full disclosure of all 
~ interceptions even if legal, possibly arguing something to t~e 

effect that Congress - in Title III has imposed the require~e~t 
of full disclosure in those cases, and that a similar safeg~a=c 
should be imposed on P~esidential surveillances; 

•·. 

... ····~··.· ~-

2) allow in camera review and requite disclosure li~ite~ 
to elements "arguably relevant" to the Government's case; 

3) not require disclosure at all if the Govern~ent 
P.roved in camera that the surveillances were related to fo=eig~ 
intelligence, possibly arguing that since the defendant's rig~ts 
against unreasonable search-and seizure were not violated, he 
has not been injured, the Government's case is not illegall~ 
"tainted," therefore, .disclosure is not necessary, and, a~dit~c~­
ally, disclosure would be very dw~aging to national security. -

Even if the surveillances were found legal, however, 
the Section 605 evidentiarv issue would remain. A Hearinc o= a~ 
in camera review would have to determine whether anv of t~e 
Government's case \Vas built on electronic sur~;eilla~ce, a:1d, i:: := y 

~he Section 605 evidentiary bar decided with respect to foreis~ 
int~lligence-espionage cases. · Since the Ivanov case is not b~il~ = 
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"' Hemorimdum to r-0 E. s. Mille~EC1"\t t 
... >~ t>. ~.e.:, U. • S. _vs. .m V.7illiam Butenko and 

" ··· Igor A. Iv~)V, Igor A. Ivanov, 

\O ,_ 
• I 

' . . . .. ~· 

• ;~;Xf{'L;~~: ... Appellant . . , . . . : .· . . . . ' .. _· ·!i· 
\ 

. I · . ... ~ - . .. . - . 
: , • .o. •• II 
. . . .: ·.• ·. ,, 

electronic surveillance evidenc~J presumably the convictions 
would be reimposed; however, supposedly the- Supreme Court does 

,_ ., . _.. :· n0t know this, and it would conclp.de that if the District Court 
found electronic. surveillance evidence to be involved, it would 

·. ~- · _ · ··be bound by the Third Circuit '.s- finding that the Section 605 ba= 
: ::: . . : ·._·.·. did apply, and the case would find its way back to the Supreme 
.:. ··::- ·: ' : Court for a final determination on this point. Thus if the 

· · ·. -.; . Supreme Court chose to rule on the 4th Amendment issue and four:C. 
.: · · . . the surveillance legal, it would - have to rule on two issues 
:· ·. . ·immediately, the 4th Amendment issue and the disclosure issue, 

:. · .. , · . .. · .. : and might eventually have to decide the third ·issue, the Sectic:-. . :~~ ·> .. .-· _605 evidentiary· issue; if the Supreme Cour·t affirmed the Court 
::· .. ·· ·;:.>.'::·::.: of Appeals, it would have t"o decide only· the Section 605 

: : :_,-- ~:: -.\-:::-. _ : _ ::,.:.videntiary issue. . . '· .. <\':;:· .. ·_·: . : _· ., ... 

~ ' · : '· : ~ :·· __ .. ". ;:.-:. : ~. . . . -· . . . · . ·. ... . ·;;. ' ~ : -. • ', .. ·: ·:::·-·. ... . . . . 
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· ., Memoran urn o ·.;) t;. ::>. MJ..LLe!"-'h-~··-· \i 
_ ~· R~; · 'V. S. vs. \ .. . nn William Butcnko and . · . 

"' ~ . -~ :-. ... • Igp~ A. Iv~f!tv, ~gor A. Iv~nov, . . 
, ,. ,,,; . Appellant 7 . . · . . . .. . . . . .. . .. 

1 
; .;' <:j;:~O~CLUSION ~~::. ·:··io:" :~; . .:- ::'>:2r> .. • \: ... \ : .. ·; ; .. ·. ·:. _; ~< - .. ~·-· ...... 

. ~he constitutional issue here is, as was the issue 
· in Nardone, a policy question. Given today's climate and 
public attitude tm-1ards electronic surveillances in general, 
unchecked Presidential (White House) power, the distinction 
between use of electronic surveillance for intelligence purposes 

:vs. use for criminal prosecution, and the Supreme Court's 
tradition of avoiding constitutional issues if it can decide 
a case on lesser issues, I am inclined to think the Court vmulq 

,. grasp the "out" of the Section 605 e~identiary issue, thus 
.. leaving the constitutional issue unresolved and allowing 

. ··; ·., . .. P.residentially approved for~ign intelligence electronic surveil­
lanqes to co~tinue for the time be~ng •. 

. . ·. ·-_; 

The practical result of this of course would be only 
. · .. ·, ·. tq reverse the conviction of one man, Ivanov, presently at hone 

: .: · .. . ·.·. in the Soviet Union. This ruling would not preclude post 1968 
· · · prosecutions based on foreign intelligence electronic surveil­

. lance information, since 2511 ·(3) presumably expresses 
·\ · Congress' intent to negate the evidentiary effect of Section 

1 605 with respect to such cases: "The contents of any wire or 
oral communication intercepted by authority of the President i~ 

1 -~·the exercise of the (powers enumerated in the statute,· generally 
~-~,: .... i,:t;·,~: ... r.~l~t.i~g,. to. foreign in.telligence. and· efforts to unlawfully over­

.. · : throw or endanger the structure of the Government) may be 
received in :evidence in. any_ trial, hearing o.r other proceeding 
only \'lher:e such interception was reasonable ••• " 

t 

\ 

With the Section 605 evidentiary obstacle pres~~ably 
disposed of by 2511 (3), it \V'ould seem that a post 1968 case 
on facts similar to Ivanov,·or preferably one actually built on 
electronic surveillance information, would be the best vehicle 
for eventually getting a ruling on the 4th Amendment issue. 

<..., - . ACT-ION: • • • 0 - • • • • ·: •• • • ' 

· ... . -:· :'.:: ·- .:'. . . .. 
- ... . . .... . : ~ > ·. : ;, : . ·:~ :.._· 

-· ........ ::.:;· 
" : :- _: .. 

· .For information. 

..... . . .: . ·.: ~-. 
. . ... ... 

•. ... .• •. \ ? ...... 

...... · • f 

. i ... •. , ·.•;: 
':;· . 

"\··--··· ; ... • •••• : . ..... : ·~. ·"·· :- ~·. ·. :. :-! -~ ... ,, • •• ; ....... ~\·'-· t:·'~. -.· ·. ·•· . 
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Assoc. ~ir. _ 

Asst. Dor.: 
Admin. __ 

Comp. Syst. _ 

·,J Ext. Affairs_ .J Files & Com, _ 

J Gen. lnv. __ 

·' ldent. -:-­
:J Inspection _ 
4 lntell. __ 

Laboratory _ 

Plan. & Eval. _ 

Spec.lnv,_ 
Training __ 

· Logal Coun, _ 

Telephone Rm. _ 

, Dlr~;~ctor Sec'y _ 

i • 

1 - l\1r • Baker 
1 - M.r. E • S • Miller 

Mr. William D. Ruckelshaus 
The Deputy Attorney General - Designate 1 

1 - Mr . T • J . Smith 

\/ . September 11, 1973 

Director, FBI 

\UllS'!:ANTIVUSSUES.lU!~ 
THJ~>.flJ'rURE OF·-THE. .J:'B.t 
-/ 

·} 1 - Mr. Sizoo 

~---

Reference is made to your memorandum to me captioned 
. nsubstantive Issues Regarding the Future of the FBI" dated July 20, 19'13 ~ 
enumerating issues on which you desired the Bureau's cOmments •. 

Concerning Issue Three in your memorandum, I call your 
attention to memol~andum from me to the Attorney General captioned 
"Scope of FBI Jurisdiction and Authority in Domestic Intelligence Investl- · 
gations,n dated August 7, 1973, as well as my August 24; 1973, memo­
randum to you under the same caption. 

.cY My August 'l, 1973, memorandum proposed an Executive 1 J 
order to define FBI responsiblities concerning Federal statutes relating V 
to national security. :Mr. Jack Goldklang t Office of Legal Counsel, Depart~ 
ment of Justice, pursuant to his analysis of. the proposal in my August 'l • 
1973, memorandum. requested a copy of Section 87 of our Manual of 
Instructions concerning Inveptigation of Subversive Organizations and 
Individuals, as well as a copy of a study prepared in August, 1972, at 
the request of former Acting Director L. Patrick Gray, Til. These were 
furnished with my August 24, 1973, memol'"andum. 

Inasmuch as this Bureau's extensive analysis regarding 
authority for our intelligence gathering was previously furnished for 
the Department's consideration in August 'l and 24, 1973, memoranda, 
1 assume that your needs to study Issue Three can be met by r~eren~ . ., "<, t f 
to those communications without additional submissions. & J - /z~~ 

• , · _..... REC-52 ~ ~ l 
JM~;;lcf\11.._ fifo' - Mt\I!Ef:!a \2~~ ~ P 191973 ·~·~ 

<: r- D ; 9 ·;.-~·--. "" ~ ~- JA;J j ~. -=--~.~~ 
vl:.1 .1.. \. l;J/.J _ 'f/l __...... ._ 

NOTE: See memorand:: :~1• ~:i~h -t:,~:~· ·E. s. ~er dated ' ) 

9/13/,7~.,S~ption~,<;l 1.as above, prepared by JMS:rlc. 
' I. v tl:.t' 21 ~·:LJ_ 

• A • d cum~nt is prepar~ respon~t you: ~eques nd is not for dissemi.;;. 
, · ~ ' o. . e your Con\tk1t~ee. It ~ l1.m~ted official proceedings r1f 

v ' mmittee arid the content md1 o e discl to unauthorized per~ l 
~ Iffr&:E :33'mmT~expre-ss approval of the FBI . r. t/1· 1 T 

. _ ... , . ~ . -, ~ . .I 
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The Attorney General 

Director, FBI 

~P:Z OF. FBI JURl~p~efroN 
ANri*-UTHORITY INJDOMESTIC 
IN'l'ELLIGENCE Il'i'VESTIGATIONS 

e· 
~ 
;' 

1- Mr. Mintz 
1- Mr. Baker 

~ 
I 

August 7, 1973 

1- Mr. E. S. Miller 
1 - Mr. T. J. Smith 

1 

.... ..._ .... - ~ . ~· ... _ .. .. ................ _ .. -.. -........ , .. ,_ ____ .. _. 
. ----------~~--·~--- .. 

During our meeting on July 2'i, 1973, you referred to a discussion 
you had with Senator Charles McC. Mathjas, Jr. , of :Maryland during your con­
firmation hearings as to the statutory authority of the FBI and the Department of 
Justice in the field of domestic :intellie;ence investigations. You then asked 
Mr. William D. Ruckelshaus to work with the FBI in weig'hing the pros and cons 
with regard to statutory authority in this area. I mentioned that research vias 
being performed on this subject at the present time and that we would be in 
touch with 1\=lr. Ruckelshaus with regard to this matter when we have completed 
the results of our consideration and findings within the FBI. 

c:- .. 
Actually, a study has been going on in the FBI for more than two 

years as to the scope of FBI jurisdiction and autho~ity in domestic intelligence.::::~ 
investigations. When :Mr. L. Patric~t Gray, III, \'las designated as Acting 
Director of the FBI, he instructed that a position paper be prepared concern­
ing the jurisdiction and authority of the FBI to conduct domestic i.11.telligence 
investigations. A position paper was prepared which in essence stated that 
authority of the FBI in this field is based on legislative enactments, even 
though we may have publicly relied heavily on Presidential directives as the 
basis for such authority. .r.1r. Gray ordered an in-depth study made of the 
position and in August, 19 72 , a detailed repqrt was furrushed to ht.-n. The 
following is a summary of thut report. . REC-.2 J .-1 _ J 1 .... . , 1 /tr ·'!7.~ /.. 

9 0 o<. f.D 0 1::2. I -- iJ ~ ,~ 
: ... ~ 

Over a period of several months there were a number of public 4--. 

Assoc. Dir.- statements qucstio!l.imr authority und J·urisdiction of the FBI to conduct domestic :; 1 
Asst. Oir.: "-" Admin. __ intelligence-type inv~.3llf:<ltions ~ particularly wllere there is no CloDr-cut · : 

Comp. sy ••• - l0~slutive authori+-<r apparent. One of the wost searching inquiries was con- ~ ~ 
Files & Com. _ - '"J - ('-

c.n. lnv. -- tained in a paper presented by Proios~or Jclm T •. l.:JJi i'f Dt <1 t\vo-cl;\y conff~renc() 

:~:::·.,ion_ at Princeto~ University in October, 1971, sponsol7~d.by th~..:..Com\1~itt~e for-Public :: 

~~~~;o,ory_ Justice.·.·-~ f:;Jtstfeu ~ I fa· AUG 8 1973 /. ~<.:_ ~ i 
Pion. & Evol. _ ......._.. .. • - m-rmt J~G ' f\ .,- y! -1 _ // : ~ / 4 
Sp.e . lnv .. _ _ ~ ' . • u-·· · ~ . '. fi5 :p ·e lirpclj 1-n respo.nse- te·PtlbWI' ~--m and· ~ - ~ : f . . . '· ~ 
''"'"'"' .~ ,_t,JJi i ~lq~/ ~ .. . na ""-<>ut~J 'you: pommittee. lls m~ 'iS\ limit<d. .. If/ o . ':" wt o ' l{!SSem>- ~ i 

L•gol c • .,.- (8) 0 -h. r.!! .J!OU[- f;!lJ}~'f?'tt ee an~/ie ·c;ontent 'Qf~ nut be disclbs~~ t ffwzal pro~eedzn~s by •. -·;). 
Con9 • s •••. __ 1 f .. , •.'!2el tWtuzout t e .~w.ess-·ap.}ffJ'VJ~hof the FBI ,/ o unauthonzed p~rso'(lr.: ~.:.~ 
Corr. & Crm. l . . . . , .. , ~- • : , .. • ..... ~ 

Resoarch __ • . ~fBf '-~.. . · l 

Ifw 5~5084 Doc:Id. 3~!tM1ih J?Oi;e ·77 . AU" 13 1§7~ SEE NOTE PAGE EIGHT l. 

" . 
' ., 

l 
.., 
' 

" 



-' 

T.he. Attol~ey General 

A major thrust of Professor Elliff's pa.per concerned FBI authority 
derived froi:n legislative enactments as opposed to that derived from Presidential 
directives. beginning with a directive issued by President Hoosevelt in 
September, 1939. Professor Elliff is of the opinion that the 1939 directive. 
which was reiterated on three subsequent occasions., was magnified by the 
FBI from its original purpose to a definitive order to conduct intelligence-type 
investigations • 

Senator Sam J. Ervin, as you know , had been probing into the 
nature and extent oi' FBI intelligence-type investigations. Senator Ervin had 
even announced that he intended to propose legislation to prohibit the FBI 
from investigating any person without that individual's consent, unless the 
Government has reason to believe that person .has committed a crime or is 
about to commit a crime. Other Congressmen indicated a similar interest 
in FBI investigative actiYities. 

Our study revealed that the FBI had declared publicly ove1~ a 
long period of time that its responsibilities in the domestic intelligence field 
are authorized under legislative enactments, !'residential directives , and 
instructions of the Attorney General. The Presidential directives are obviously 
the 1) directive dated September 6, 1939, and reiterated January 8, 1943; 
July 24, 1950; and December 15, 1953, a11d 2) Executive Order 10450 dated 
April 27, 1953 (and amended but not yet implemented by Executive Order 
11605 dated July 2, 1971). 

In carefully analyzing the language of the first directive, dated 
September 6, 1939, and considering that the subsequent directives are all 
hinged on that one, we believe that there is a misconception as to the extent 
of jurisdiction or authority conveyed to the .FBI by these directives. It 
appears that while t11e 1939 directive fixed responsibility on the FBI to handle 
espionage, sabotage, and neutrality matters, it did not convey any authority 
or jurisdiction which the FBI did not already have from legislative enactments. 
It is difficult to read into this directive or in any of those which followed any 
authority to conduct intelligence-type investigations which would o:r could 
not be conducted under an umbrella of legislative enactments. 

I. I 
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The Attorney Gen.;ral 

~i As a matter of historical fact, President Roosevelt in August, 
1936,. did request former Director J. Edgar Hoover to conduct investigations 
of subvel .. sive activities in this country. including communism. and fascism. 
This request, however, was a confidential oral1•equest and there is doubt 
that any record of it was made outside the FBI. This t-equast, or P1•osidential 
mandate, was p~ed, incidentally~ on the fact that the le.w provided that the 
FBI could conciuct such investigations if the Sooretary !Jf State shoui.d so 
request. 

The study reverued that while the 1939 et soq. directives did not 
grant any special intelligence-gathering authority to the FBI, \Ve were respon­
sible under these directiv-es to eolleet all intelligence information furnished 
by local, state, and Fedcrallawenf~rcement agencies and patriotic citizens 
and to sift and coordinate all such information for indications o! subversive 
activity cove:t"ed by FGderal statutes. 

The study concluded that the FBI hns the responsibility to con­
duct whatever investigations e.re necessary to detm·mine if statutes relating 
to espionage, sabotage, insurrection or rebellion, sedition, seditious con­
spiracy, advocacy of overthr-owii"J.g the Government, and other such crimes 
affecting the national security have been violated. In this connection we 
note that in u letter dated September 14, 1967 , the Department of Justice 
advised that the FBI is continually al~rt to the problem of recurring· riots 
and is submitting intelligence reports to the Department of Justice concern­
ing such activity. ,rhis letter enumerated se-.,reral Ft:deral statutes and 

. stated these could be applicable in' using maximum ava118blo rBsources .. 
investigative and intelligence, to collect and l'eport all facts bearing on 
the question of schemes or conspirecies to plan, promote or aggravat~ riot 
activity. 

. In other words. the Department v.ras requesting all possible 
intelligence-type investigative activity !>asod on the existence of _certain 
statutes. We see this as being no diffe1•ent f1•om our intelligence-type 
investigations relating to plans of. gr-oups or individuals to overthrow, 
destroy. interfere with or threaten the survival of effective operation of 
national t state, and local governments . 

-3-

l 

~~ 

.; 

' ·> 

,. 
l 

1: ,, 
I· 

"' 
,. 

l . 
i: 

I 
J.-

r 
r 

t 
~ ,. 

NW 55084 Docld: 32989541 Page 79 , ., 
---'-----------'· ... •.,. --------------~--'----------- •. 3 



• J. . ........ . ... ~ 

. ' ;. \ 

.~ J 

The· Attorney General 

Based on this study~ we believe that had there never bean a 
single one of the Presidential directives in question the FBI would have 
·conducted and will, through necessity, continue to conduct tllo same intelli­
.gence-type investigations as were conducted from 1939 to the present dote. 
We also believe, however, that in order to counter the criticism· and skepti­
cism of such individuals ns Professor Elliff end Scnatoi' Srun J. Ervin that 
an up-to-date Executive order should be issued clearly establishing a need 
for intelligence-type investigations and delineating u clear authority for the 
FBI to conduct such investigations based on guidelines established by the 
Attorney General and adhering to constitutional principles. 

The study concluded with two basic recommendations. 
1) That the Department of Justice be requested to sponsor comprehensive 
legislation spr::lling out the FBI's investigative authority in the collection of 
intelligence information relating to the national security and; 2) that the 
Departrrtent of Justice be l'equested to seek a ccmp!-ehensive Executive order 
which would cover any_ possible gap bet\"\l'een statutory authority and Executive 
necessity in protection of the national security. 

At first g·lance these recommendations may appear to contradict 
OUI" position that we already have statutory authority to c-onduct security-type 
investigations; that this being the case we do not need additionalleg·islative 
enactments • nor do we ,need an Executive order. But being 1•ea.listic we think 
that the basic statutes upon which :ne rely for our authority to conduct 
domestic intelligence investigations need to be updated to fit 1973 needs. 
Title 18 U.S .C. Sections 2383, 2384, and 2385 relate to the national security, 
but the legislative history of 2383 snd 2384 indicates that they were designed 
for the Civil War era, not the Twentieth Centul'Y, und Section 2385 has been 
reduced to a fragile shell by the Supreme Court~ These statutes are unques­
tionably still valid, but updating is certainly indicated. The bills introduced 

. as H .n.. 6046 und S. 1400 in the 93rd Congress appear to contain lD.ngua.ge 'tvhich 
should fill our statutory needs, except perhaps for those groups, such as the 
Ku Klux. Klan, which do not seek to overthrow the Government, but never­
theless are tvt:llitarlan in nuture and seek to deprive constitutionally guaranteed 
:rif;hts. 

I. I 
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The Attorney General 

As to the need for an Executive order, we think that two issues 
are involved. We have statutory authority. but what we need is a definitive 
requirement fl'om the President as to the nature and type of intelligence data 
he requires in the pursuit of his responsibilities basod on our statutory 
authority. In other words, there is a need, from our standpoint, for both 
authoritative tmd definitiva guidelines. The statutes give us the authority. 
The Executive order would define our national security objectives. 

Members of Congress, including such men ns Senator Robert C. 
Byrd of West Virginia~ have proposed legislation to spell out jurisdiction and 
authority of the FBI in this field. It would appear that the President would 
rather spell out his own x·equiremcnts in an Executive order instead of having 
Congress tell him what t.'lle FBI might do to. help him. fulfill. his obligations· and 
responsibilities as President. 

The political climate of suspicion and distrust l~esulting from 
·· disclosures coming out of the Watergate hearings could present an obstacle 

to getting any such Executive order signed in the immediate futu1,e. However. 
the rationale is nevertheless valid and when scrutinized closely. the language 
in the Executive order we hereinafter propose establishes definitive g-uidelines 
which have heretofore been unclear. It is my belief that we should go forward 
with this. 

We therefore propose and recommend that an Executive order 
along the following- lines be submitted to the VHU.te House with a strong 
recommendation for approval. The language which follows is merely to 
illustrate the type of Executive order which we think would be appropriate 
and does not necessarily represent an ideal format or style which should 
be submitted to the \v1rlte House. 

EXECUTIVE ORDER 

-· "Whereas the Constitution of the United States was established to 
insure, among ether things, dom€stic tranquility; to p1•ovide for the common 
defense; and to promote the general welfare for the peo~lo of the United States; 
and 
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The Attorney General 

"Whereas the President of the United States has the constitutionally 
imposed responsibility of defending the Constitution and the existence of the 
Government thereunder; and 

"Whereas there have been continuing unlawful acts of violence 
perpetrated ag·ainst the Government of the United States or against citizens 
.of the United States or against persons entitled to the protection of the 
United States thereby endangering the domestic tranquility s threatening t..h.e 
common defense, and jeopardizing the general welfare of the people of the 
United States; and 

"Vfuereas the Congress has enacted laws prohibiting acts such as 
treason, sedition, sabotage, espionage, insurrection and rebellion, seditious 
conspiracy, civil disobedience, rioting, assassination, kidnaping, deprival 
of civil rights, and conspiracies to commit such acts; and 

"v'Vhereas the President of the United States as Chief Executive 
in the maintenance of the Government thereunder must have intelligence 
information for appropriate decisions in the discharge of his constitutionally 
imposed responsibilities; 

"Now by authority vested in me by the Constitution and statutes 
of the United States and in the interest of orderly operation of this Government 
and in furtherance of the domestic· tranquility, common defense, and general 
welfare of the people of the United States it is ordered that; 

"The Attorney General prepare and issue guidelines, conforming 
to the principles of the Constitution and the Bill of Rights , and outlining the 
necessary direction, coordination, and guidance of investigations to assure 
that the Federal Bureau of Investigation provides on a continuing basis 
intelligence information essential to the execution of laws pertaining to sub­
versive activity and other such activity affecting the national security, 
domestic tranquility, and general welfare of the United States." 

The Nation has been going through a time of terror. The concept 
of urban guerrilla terrorism has been adopted by various extremist elements 
in the United States. Bombings of public buildings and national institutions; 
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The Attorney General 

killing of police officers who, by their uniform , are a symbol of the democratic 
establishment; hijacking of aircraft in furtherance of revolutionary movements; 
terrorist assaults on foreign diplomatic personnel and establishments; and open 
declaration of war on our form of government are only a few of the violent acts 
which have been perpetrated by domestic subversives who seek to destroy or 

· seriously cripple our Government. Terrorist guerrilla attacks ,,..;hich were 
· once confined to fm· away places and related to problems of no immediate con­
cern of ours are now possible in this country. Foreign terrorist groups in 
collusion \\lith domestic terrorists have laid plans f01• an airport massacre of 
the type which recently occurred in Israel. Other foreign terrorist elements 
have laid plans for terrorist attacks on American soil. Already one foreign 
official has been assassinated, possibly by terrorists. 

It would be folly to a~opt an investigative policy based on 
the concept of investigation only when there is reason to believe a crime 
involving the national security has been committed. The FBI must 
obviously anticipate the crimes described above. We believe that in 

,order for the Government to be in position to defend itself against revolu­
tionary and terrorist efforts to destroy it, the FBI must have sufficient 
investigative authority to conduct intelligence-type investigations not 
normally associated with enforcement of the statutes. In other·words we 
think the President has the inherent Executive power to expand by further 
defining the FBI's investigative authority to enable it to develop advance 
information concerning the plans and aspirations of terrorists and revolu­
tionaries who seek to overthrow or destroy the Government. However, we 
also believe that such expanded authority must be formally set forth in an 
Executive order and that this recommendation is responsive in the Attorney 
General's expressed interest in laying more formal guidelines to our work 
in areas where definition is not now clear. 

We consider the issuance of a new Executive order delineating 
our jurisdiction, authority, and responsibility to gather and report intelligence 
information relating to the national security to be a very important and high 
priority matter. \Ve believe the issuance of guidelines by the Attorney General 
under 'l'itle 28, Scctio.~.1 533, United States Code, to be equally import.ant. 
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The. Attorney General 

For your information, our own investigative guidelines as con­
tained in our Manual of InstJ.-uctions relating to domestic subversive investiga­
tions have been completely rewritten to conform with the concept that our 
domestic intelligence-type investigations are based on Federal statutes. These 
·guidelines provide that in each instance, the domestic intelligence investigation 
must be predicated on information indicating that the organization or individual 
is engaged in activity which could involve a violation of specific statutes relating 
to the national security. A copy of the new guidelines was previously provided 
to the Department of Justice in connection with the request of Senator Edward M. 
Kennedy to obtain a copy of the FBI's Section 8'7 of the Manual of Instructions. 
The effective date of the new guidelines was August 1, 1973. 

1 - The Deputy Attorney General 

'• 

•NOTE 

See memorandum T. J. Smith to Mr. E. S .. Miller dated 8/6/73, 
captioned as above, prepared by T JS: bjr. 
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Mr. JoB. Adamo 5/fJ/'14 

W. U. Wannall 

ll.UCKELSIIAUS' ISSUE (~2: 
SHOULD 'riiE INTELLIGENCE GATiilllUNG FUNC~l'ION 
OF THE I<'DX BTI SEP .t-.JlA ?ED FRO?rl THE LAW 
ENFOllCEi'i!EN"T FUNCTION OF 'IHE 17BI? 

Reference my mcmcrundumt 4/16/'14. 

! 

/-

n·efcrenccd memorf.mdum enclosed n lengthy nnaiyr;is of·the above 
issue, which contained recommendations for in-house consideration. MI' .c\dnms 
usl-:ed thut o.n abbreviuted version be prepared fol' rcfe·rral to tho Dcpar~mcnt of 
Justice, containing thB conclusion that oll three missions of the FBI i viz., law 
enforcement. :intcr:nnl s.::curHy, U..l"ld counterint~H1e-cnce be retained by the PBI. 

ACTION: 

· Attached is abbrevio.ted position paper for t·efm.·rul to -the De}><:rrt"m.ent 
of: Justice •. . , · 

Enclosure 

--

. . . 
, ,_ 

: . . ~ 

.. 

·This document ·is prepa~ed • , : · · · ·· · · · · 
:rJation o~ttsidi, your. Com.mi~~e~espons~, to }f0~r. :eque~~ an~ ~s n.ot for d_issem~ . 
rrr:?!Z Conmitte - d th · · · · Its · ~e t.3 l.m2t"d to offwwl proceedtngs O'!f "' ' e an e conte?•-1; -·oa?• n t b" c7.: "l d ·t ·· · · · : ncl 'lViiJw.m tz. - · · · · · 11

" ·' u · · ·"8" ose o U1'iaathonzed person-.:,. · · '~ e.~p·ress ·approval of tlie F£;1 . . . ~ . 
.· . 

· JFM:vb 
(4) 

1 - 1\'i:r. W. R. Warman 
_ 1 - lVIr. A .. B_. Pulton --r CD- Mr. J. v. Miner , . . 
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The Deputy Attorney General October 1, 1973 

Director, FBI 

"' . 
\ </"" 

JfTENlJRE OF THE DHillC'TOR 
. l i ·--·--· ·--.. ~ __ _.. .. ~---· 

In response to your requestt the following is subm~f:ted 
concerning the tenure of the Director of the FBI: 

1. The prob~em: 

In view of the unique position occupied by the FBI Director, 
is it in the best iutt:.rests of the Government and the Nation to limit the 
term of office ? 

~ . . I .. t 

2. The present policy: _.., ... · 
,~~""" ... ~~\·~ .. 

By statute~ the Dil"eeto:r of the FBI shall be appointed by 
the President, by and with the c."'nsent of the Senate. 'l"'here is no 
fipecified term of office. 

~l-11}} 

~!.. The issues raised: · · RtG-1\ G "3 ~ ? Y ~ ~-40~ / {J fl" 
I rrhere have been a numbe~ of bills introduced in the" last 

\, fifteen months proposing legislation limiting the tenure of the Director y to varying terms up to f.ifteen years. There has been no~ffirmative 
,y action tilien ou any of them. rv;Ail£0 3 · - ....... "'"'"~ ~ 

~ 1 4. Options ior future oollcy·: OCT 3 -.19.73"! rz OCT 5 1973 

cJ.-l!E~~il»' The options are whet~~~-~·~::': of the Di';cio;;:;{'th;=--
tt~~Ct.-.~,-~\.7'J?BI should have no limitation or that a fixed term be established. 

I A ., "',.,~.,. • -..,, ~. ,.,."~ ~---, r_: 1 • ·•.t.::.:, __ ,.... 

::~.c~~~:· - ...... ~ In ruf-testitt16ii~1 b£!ire the Committee on the Judiciary 
Admin.-- in June, 1973 1 I indicated_ that \felt independence i achieved through 
~=-p~~~::;~ ~ tenure, and ex~s·d ~itht~hgrit that nine years vould be a proper Lt .. 
Fllos & Com. _ term. -:- G1J 
Gon. lnv. - GL11tr ·.lmm (o") ~ '\":.. 
ldonl. .IU ~ 

1
/'J. :' 'fj ~- . ( , 1 I 

lnspocllon- 1 _ Mr. Cr-llahan (Direct) :V · t ; d. ~ 

~~~~;.~ l - Mr. Walsh (Direct) J) ~ 
P

1•BM-e\:l-onMemo Walsh to 1funsinger, 9/28/73, GLM::pas. (.)\/~ ; . .. _. . . 
Spoc. lnv. - T- t &?"' r qu>st an l.&' n.f)i;!10r dtssemt~ 
Training__ This docum~nt is prepared ~n response o }1°' . . d t; ~ r>;oceedings by 

.ogal Coun.- ..... 2 t.:'"' ') nation outstde your Commtttee. Its U8e tb~ ltd'ff!'ttel d td unauthorize.d person-
fclophono ~· - . y- v 7 . r. C.opmi.~~ft.fr441d the content may nut e tsc o ~ 
)lroctar s.~~ti Q f''L ict}Ml~ ~~~lli<fU~ 1¥Jte-eipress approvaL of the FBI • 
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'rhe Deputy Attorney Generai 

After assuming the office of Direetor. I have had fln 
opportunity to afford further thought to this question and attlreciate that 
there are some substantial considerations that question whether the 
Director of the FB! should be restricted to a given term of office. From 
a practieal standpoint, it is doubted that legislation to specif~cr.Uy restrict 
the term of office of a Presidential appointee is necessary. 'lie know of 
no clear-cut authority to remove an official who has received a Presidential 
appointment. However, in the final analysis, the President would likely 
get his way bt::·cause he has the power to appoint a successor, in this case 
the Director. In effect, in absence of tenure, the Director will be serving 
at the pleastlre of whoever is President. 

Should the position of Director of the FBI be singled out for 
restriction as to term of office? An informal check by this Bureau has 
disclosed no restrictions on the tenure of beads of other investigative 
agencies; namely, Central Intelligence Agency, Drug Enforcement 
Administration~ and See ret Se1-viee. Accordingly, to single out the 
Directorship of the FBI would be in effect an exception. To provide 
tenure for the Director of the FBI would be tantamount to placing him 
in the same category as heads and comP..llssioners of regulatory bodies 
and the Interstate Commerce Commission who do serve for specific 
periods. The latter officials make regulatory decisions affecting the 
Nation and specific terms of office have the effect of assuring a 
continuing balance of political power. The office of Director of the 
FBI is not political. 

Experience has. shown that cooperation by othel" law 
enforcement agencies and the general public has been instrumental 
in FBI investigative success. Wrule it caP-llot be precisely measured, 
the degree of confidence inspired by the individual serving as Director 
influences the quality and quantity of such cooperation. The office of 
Director, a non-political one, has been charged v.1th the responsibility 
of providing factual information upon which administrations of diverse 
political persuasions could formulate prosecutive policy and look after 
the internal security interests of the country. Singling out the position 

• I 
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The Deputy Attom.ey General 

of Dir~ctor of the FBI for n restricted t~rm of office could G-uggest 
that perhaps tha confidence heretofore placed in the FBI is no longer 
merited~ Vlhether thls would have any impact on the confioonc;J and 
cooperation by the public would be Pl'Oblamat.ic. 

A ft:er weighing the foregoing and considering fue. unique 

t' ~ .. : 

role of and r(".ga:rd for the Director of the !!'B!$' it is r.1y conclusion that 
the Nation would feel comfortable with tenure for the DL."'ector of the 
FBir; and tenure W01:dd eoutribute toward countering any construction 
that appointment of 2Il:Y Director was political in the sense that the 
Directorship would not necessarily ch2.nge hands with e-ach ~.dministlttUon. 
r fool the incambent sanses a greater independence through tenure. 

I feel that te.qux-e should be for a period &.tch as nina yem:·s 
to mlnir.nize fua oecasion..c; when. appointive consideration wm.d.d coincide 
with a change in administrations. Sucll a period would also provide the 
ineu.Inbent a sufficient feeling of independence. Howeve-r, this Btu•e<JJ.l 
defers to the Department on the subject of length of time., 

· . 
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The Deputy Attorney General October 1\6, 1973 

" ' ' ,• 

Direct~r, FBI .· ~· 

o;:, JJ , :z , ./ 
"'Should th~\federal Bureau of Inv~stigation .. · . . · ··· . · · ·. . ·. 

be an Independent Agency? . · . · · ~ . . ·. ·. 
• ~ ' ~ I <( • 

' . . , 

· In response to your request, the following is submitted 
regarding Question #5,. "Should the FBI be an independent agemy 
or continue as part of the Justice Department? n . , 

~~- s ~ 
...... :>:'! < .... ~ 
~ "'~·<:~>' .... ~~ ~ 
~c co. 

-~~~~ 
1. Problem: Should the FBI be an independent agency or continue . ·: ~ ~ ~ 

~- ~(;)("fo 
as part of the Department of Jusf:ice? ~ «> ~ .... 

~~ctl) . . . . ~ ~ ~~ 

2. Policy: At the present time the FBI is a bureau within the Departi ~ ;.@ 
ment of Justice and, as such, is responsible to the Attorney General. tl) ~ ~ ~- , l . . ~~w. ~ 
3. 'l'he Issues Raised: The question has arisen on several occasions ci i:[ft: 
whether the FBI, with its vast resources and knowledge, should be ~; ·'.i 
under the control of a political appointee, the Attorney General, or ~~ ? ~ 

. separated from the Department of Justice and established as an ~~ ~ (1) 

r----in-·dependent agency within_ the Executive ~~~ch. h . . ,; ~ :;~ 
· · h:.;•OJ".:.JS ). - ~ V ~ .... ~} -c~v .· .::r-· v..J ...... :>:'! 

-:-·"') 4 . Options for Future Policy~ .. The main options for the future of the~~~:~ 
:; Q? ~BI are two: (1) Remo'tJe it from its position as an integral part of the ~§:~ 
~ ~ ;1:pepartment of Justice and establish it as an independent agency, or a g- ~ 
~ (t2) maintain the present status oi the FBI in its role as thtlnv;es~;:,J ~ ~ 

-p.ve arm of the Department and, as such, responsive to the directives ~ ~ ~ 
bf the Attorney General. . . '2.o OCT .19 1973 ~- ~·; 
f . ~-~ ~ 

·. . .A/ . A brief look at history indicates that in 1908 Congrem> ~at~'~~ 
(VV'"" the Bureau of Investigation and designated it as a part of the Department§:;. . . ~~~ 

Assoc. o;,.- of Justice. The main reason for this action was that a certain void ~ ~ ~ 
A~~~~~~~'·_' _ existed prior to this time in the· enforcement function performed by the~ ~ ~. 

comp. 5Y•1·- Attorney General. While the Department traditi.nnally bore the respoils1: '. 
~~::~~~::-:-= bility of enforcing the laws of the United States and prosecti'tlrr_g violators ~ V 
Gen. lnv. -.. of these laws, there existed no permanent group ·of individuals who could 

:::=~~~lion =?2:SFA:~~·< (6) . ~ . ~ . Cover memo, Baker to Callah~n, ~~{V~ 
~~~::~o;.f\:1\;-;.~~ . .Jallahan u I 10/4/73, .. re "IS§Jl&S Raised by~" . o·,~· ... 
s.poc. lnv~ •• · · \ , Mr. Ruc~elsh . re future of 

1 Troinlrig '~D l1JM ~aker v// { (JFA:csh) /.<'~. 

1
. r, · ~... ·, 

-•gal Coun . -..tf'.,. 1~.:.:tv.fr~ 'Ahe::rrm-?A . J . ' ,;;;;.rvl 
Tolephono Rm . \.!: r...J ,.._.. '• • £J r::J'" 'ttl/ "t · f. , •l \ V ~ 
~·cs~ita'll>oc~ft1h~~WQ p]J=_;.EJ'lPE UNIT 0 :~v . ~ ~- · . . . 
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conduct the fact-finding investigations necessary to sustain successful 
prosecutions. The creation of this '·detective'1 force by Congress aimed 
to fill that void. 

· OVer the years the responsibilities of this agency, which eventually 
became known as the Federal Bureau of Investigation (FBI), have increased 
tremendously. From a small agency charged with the task of conducting 
investigations regarding relatively few matters, the FBI has developed into 
an agency held accountable for investigating violations of over 180 categories 
of Federal Law. In addition, the r·BI has become more tha.tt just an investi ... 
gating agency, due to its maintenance of var~ous data in certain areas 
indispensable to a criminal justice system. . .. : . :· 

The proposal to make the FBI an independent agency within the 
Executive Branch has been voiced on several occasions in Congress. 
Vlithin the very recent past two bills were introduced in the Se~te to 
achieve this aim. Additionally, as far back as 1947, Congressional 
sentiment existed to separate the FBI as an independent agency. 

The proponents of this mCJve have made it clear that the possi­
bility of a politically motivated FBI has caused them great concern and 
led to the introduction of measures which they feel would go a long way 
toward preventing undue political influence. The argument is made that 
the Attorney General is almost always a political appoiniee of the President, 
whose views generally conform with his own. Those espousing this argu­
ment point to recent events as exampies of how an Attorney General could 
use his position to political advantage and fear that because of this ··motivation 
he could easily manipulate an agency possessing vast amounts of sensitive 
information and substantial resources, such as the FBI, and ·easily misuse 
this organization which is subject to his directives as a part of the Depart­
ment he heads. 

The question arises at this point whether removal of. the FBI from 
the Department of Justice is the proper means of assuring its justifiable 
degree of independence and freedom from undue political pressure. The 
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· · .. ··.; :. · ·. :.·designation of the FBI as an independent agency would simply mean 
· .. : that the Director would no longer report to the Attorney General, but 

would instead be responsible directly to the ·wbite House, as is the 
ease with existing independent agencies. There appears to be some 
serious doubt whether an FBI Director would be more or less subject 
to political pressure when. placed in this posture. ·The FBI must be 
responsive to the desires and needs of the American public and in 
this sense only should it be considered poiitically responsive. The 
d~ger of becoming enmeshed in partisan political dealings might easily 
be increased by removing t."lis additional layer of Executive Branch 
responsibility which now exists in the person of the Attorney General. 

Opponents of these proposed Senate bills note that, while some 
danger does exist in the FBI's reporting to a political appointee, a far 
greater danger would exist if the FBI, performing as an independent 
agency, became the arm of a politically motivated ~ector who was 
responsible to no one but the Vlhite House. 

When one considers the possibility of an independent FBI, it is 
difficult to ignore the specter of a national police force at the disposal 
of the i.11cumbent administration, a condition generally repugnant to our 
citizens. 

· · The relationship between the investigator and the prosecutor is 
a very delicateJ yet vital one. Neither can properly fulfill his role 

:without the wholehearted assistance of the other. So it is with the FBI 
. and the Department of Justice. A close working relationship has 
developed and must be maintained if the responsibilities of each are 
to be met. 

THe FBI does need a certain amount of independence and this 
fact has been l .. ecognized by even its most ·severe critics. In addition, 
Congress, in creating a new Subcommittee on FBI Oversight, has in 
effect insured a certain degree of FBI independence. 
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The Deputy Attorney General · 

Director, FBI . 
"~ .· 

i_uESTANTIVE, ISS~S ~~IIDrNG.' . . ; . . .· 

f 
• .. . 

· . 
" 

October 16, 1973 

' ' 

THE FUTURE OF THE .. 
OFEDEH.AL BUREAU OF INVESTIGATION . 

' ' 

·-

--------...,.~- -- -· ~ •"·- --,----~· . 

Reference is made to your memoranda to me, captioned 
as above, and dated July 20 and August 20, 1973~ ·. 

Attached hereto is the FBI response to Issue =#:6 •. · 
•, .· . . . 

- ' 1 :.1 # • 

t _ '. ... . .. " :, ' ,• .,. . . ~ . . . -
...... ·. " 

•· 
• -~.:: •• • • ' '•-r . • • 

Enclo~f ·: : · ·: ~ ': ., :' ·... . ., , ... ·:,'· ·'· · .. _ ·. : ·: 
~ %\ . " ': _._ . ·: .. . . ... ' . ., . : · . . . ' : ; 

JFH:CSH(6}3 . ... , .;:) .. -~ 
- . ·;. • , .... . . . . . . ~ \ ' .. '. . . . .. . ·-: . 

. .. . ~:':','\~ 
. ' , 

·-.... ~ ... . 

.-

-.•. 
NOTE: Mr. Ruckelshaus' memorandum of 7/20/73 enumerated 11 
issues regarding ifT?J, qr~:rization and operation being studied by him. 
·The 8/20/73 memO(set lort.'h the format for response. Issue #6 concerns 
the relationship between the Director and the Attorney General, assuming 
that the Bureau remains a part of the Justice Department. 

\. .. 

i. -· ~~- :-•. . l i I/ . 7 ~ 'J, I 0 
,_ .. ~ 0,;..,.. ,_ r 1 . c--- J r_;; 
·' ~~~~ ' a> UR ____,., LSZ 

Assoc. Dlr. _ . - ' J 
- t "" 

Asst. Dir.: \. ).'2.. OCT -19 1973 . --
~~::.·Syot.- . 1 _- Mr: Emery . ~_II snit~ ; f):. . 
E~. Affairs- . . f ; "• ~ ~~ L j' \ tff -- ____. == " • . 
Foleo & Com. _ ' \~ · •• • 

~d·.:,~nv.__ ~nAt'·e~·£1.: .·1 '2~ \,' it (jP .. \\ - .. ···. ; · ~. .· .:-' . . - ~- J 
~~). J.,.I;.U. • • ' ~ ..... • • ,....-. • 

Inspection_ · ·$: . ·· •..:""' ~ · !.· . · .. ·~ :-~ .· •.: · ~ .· . :· · .. · ' I "~ !,J; ' 
lntall. ..~..,\)~"-; .• 1"07'.• . • ' .. 1 ~ · · ' , , • • ' • · . . : ~ ~ . , · ' • · · ( i ~'1 
Laboratory - "~:~rli 1 ..:.... -....J vI J .. ' :.. . :. ~ r .. .__ .J. . • .._. . . ; : .; ~ . ••. ,. • .. . .• .. • .. . ~ os 

Plan. & Evol. - ~ :r,~l ('\~ . . , JI!..b:is do ument W prepdret/,.Vn_ T~SpOnSe··t~ Jl-OU'(.~~ques_t;"a::.~ ·"'? not for ~tSSe . 
Spec. lnv. _ ./Ko \~ . . "~!~: : utside yo.·ur Commitpe.e.: . . Jt~ 'I.£!} e. ~ ··hm:tted :to .. 01 f~c~!J-L. P!o~eed~np~ Y_ 
Training-. -· J -::.._~ // your . .Committee-·an4_th:e ,content rYJ,ay 'f?u.t be ~tsclo~e~ . ~~ untmp~onzed 2{e1.son-

Logot Coun. - • ~~ ~ neL VJithout the express ·app1·oval' of f/J-e F.l# . . . ". . . . ~~.~:::";G·e a €Afr. ~Mm113 TELETYPE UNIT ow · - .. · ~ · .. 
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Issue #6: Assuming the FBI remains a part of the Justice 
Department, what should be the relationship of the Director to the Attorney 
General ? All the organizational anq substantive relationships should be 
examined. · 

1. The problem: By Congressional enactment, the Attorney 
General has been designated the head of the Department of Justice and has 
been charged with the respnnsibility of supervising and directing the 
administration and operation of that Department. Further, the Federal 
Bureau of Investigation has been placed in the Department of Justice with 
the Director of. the FBI as its head. The FBI, through Congressional 
enactment, Executive Order, and Directive of the Attorney General, has 
been charged with the responsibility of performing certain duties subject 
to the general supervision and direction of the Attorney General. The Director 
of the FBI, a Bureau chief within the Department, having been granted 
enormous responsibility, must attain a proper balance behveen independence 
and responsiveness in order to properly discharge this resP,onsibility. 

2. The present policy: Disclosures of political and business 
corruption and unethlcal practices during the investigation of land-fraud and 
antitrust cases in the early 1900's, coupled with the recognition of the need 
for an investigative arm within the Department of Justice subject to its 
control, led to the creation of the Bureau oi Investigation (forerunner of the 
Federal Bureau of Investigation) within the Department in 1908. In an effort 
to reverse a trend of political influence within the Bureau and the Department, 
Attorney General Harlan Fiske Stone in 1924 appointed J. Edgar Hoover as 
Acting Dire.ctor o! the Bureal,l. Shortly thereafter Attorney General Stone 
dictated that the Director of the FBI be directly responsible to hin1 with respect 
to the operations of the Bureau as a ·whole. In addition, it was Wlderstood that 
the Bureau was to operate free oi political influence and limit its investigative 
activity to certain violations over which the Bureau had jurisdiction. 

This pact wao formed to give the Director, charged primarily 
with delegated investigative responsibility, a degree of independence 
recognized as so necessary for him to properly discharge his duties and 

JFH:CSH (6) 
Attachment to memo to Deputy Attorney General, 

10/16/73, captioned uSubstantive Issues re .:F.uttire 

of the FBI" / . '}.. --. ;2· . U/ /7;}- 3 /. .. /r !"'. ~B~NCLOSURm (p ~ f' T' J 
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sllil remain subordinate to the Attorney General, who .had been charged 
primarily with a prosecutive function. CorJfication oi duties to be performed 
by the Attorney General as head of the Department of Justice, ~d the Director . 
as. head of the FBI within that Department, plus recognition that both must 
attempt to perform their related duties "\'lithin the criminal justice system 
to the optimum, has led to the necessity for a substantial degree of inde­
pendence on L1e part of the Director, balanced with a responsiveness b".Y 
him to reasoned counsel, guidance, supervision a:1d control by the Attorney 
General. 

3. The issues raised: ... 

{a) During the 1 'Prlnceton Conference" it was said that time ·and 
practice have made the FBI a totally separate power answerable to no .one. 
More specifically, the Attorneys General, J?residents and Congress have 
granted power and responsibility to the FBI but have failed to direct, guide 
and control it. 

(b) During the course of the FBI investigation of the Tl"'vVatergate 
preak-in, n allegations were made that the FBI has been too responsive to 

. demands made upon it, particularly those of a political nature. 

4. Options for future policy:· The Director of the FBI, as head 
of the principal investigative Bureau within the Department of Justice, 
.must be permitted to discharge his respo.."lsibilities free irom political or 
unethical pressure. .Tnis must be balanced ·with his responsibility to remain 
responsive to the Attorney General 1S leadership and direction of that Depart­
ment having as one of its principal functions the enforcement of the Federal 

·law through prosecution. A Congressional oversight committee, available 
to give the .1' BI counsel, guidance .a11.d direction, could greatly assist the FBI 
in achieving and maintajn1ng this balance. 

There must be an efficient working relationship, with free and 
open channels of com-munication between the Director and the Attorney 
General, due to their mutual and interlocking responsibilities in the criminal 
justice field, primarily investigative on the part of the :FBI and prosecutive 
on the part of the Department. This relationship should generate, at 
descending levels in the Department and the FBI, a commitment to accomplish 

. an efficient work ilow, in. appreciation of the impact of this interaction on the 
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· ... entire criminal justice system. Because of the multiple and varied responsi- .~·t 
. billties of the FBI, the Attorney General-Director Telationship and the . : .:~~ t 

counterpart division relationships should insure a smooth and coordinated . ~-~ 
effort which will enable the accomplishment of major objectives, while at ·i-t 

. · ·. the same ~im~ providing necessary FBI services to other elements of the ·. . .. ;j. ~ 
criminal.Justice system. ··· · ·. ':· . .. · . . .. · ~:-· ..... ·:·:~I 

That we are well aware of o~~ ;~le and responsibilities~ ·~s;·:·· .. :·.~ ::~<~l 
·regard, and to cite only one of several examples, is evidenced by the opera- · · ·.· .. ,~~ 
tion of the Computerized Criminal History .Program which provides much .: .1: j · 
needed data to all branches of the s-ystem. Thus, to the extent possible, · t i .. , 
these relationships should be such that both objective achievement and mutual ~! .. 
.assistance between components of the systems are enhanced. . . .. . ..: i 

; : 
.. ' ~· .· ".. : ... ! 

\Vith regard to oLlJ.er continuing rela~ionships having a bearing on · 
the Attorney General-FBI Director relationship, the FBI head must co.mmunt­
cate directly with the f-'resident on occasion, and with the recent establish­
ment of a Congressional oversight committee, direct co..'ltact will be main-
tain.ed with this group. Concerning uitimate alternatives in the relationship, 

. the FBI Director must be in a position to register reasoned disagreement at 
times and1 if the situation dictates, to take up important matters oi disagree-. 
ment with the :President and with the Congressional oversight committee. 

.... ... ? .. 

\ ... ~ ~ . ,~ . -·3-. 

.. . : . . " .. 
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The Acting Attorney General 

-· 
1- Mr. Mi~ 
1 - Mr. Wannall 
1- Mr. Mintz 
1- Mr. T. Smith 

sf.=~1A REC-38 1 · ~ - ~ ~ 1 r-; ;)_ - 3S U 
Director, FBI lO d- . . . 

. ' 

STUDY OF FBI PROGRAN.tS AND POLICmS 

\, 

Reference is made to your letter Of December 5, 1973, 
captioned as above. 

I fully support the idea of a study being launched for the . 
purpose of considering the need for additional legislation to enable 
the FBI to counter violence in the time of crisis such as existed at the , 
time the FBI implemented the COINTELPRO- New Left. ~. C'\... l 

~ ~ \, ....... 
~ As you know, the FBI has conducted an in-depth study ~ . 9 t:-'\ 

of the scope of FBI jurisdiction and authority and it was concluded \ ~ l'-'\ 
that additional legislation is needed to enable us to more fully ~ 1../\ 
discharge our responsibilities relating to the national security. ~ - · ........_ 
Copies. of this s~dy have been furnished to the Department. ~ \ . , 

. \)--.;. -ci 
-2 ~~ ~ 
~ ~ ~·~ 
<r.l<r.l~ ,., ~...., e~ c ..... s::>...., 
~ ;s....,. 

As for the general study of programs and policies of the '-..:J ::§ 
FBI which was initiated by _fo1"mer Attorney General Hichardson and 1 
former Deputy Attorney General Ruckelshaus, we have completed ~ 
compiling most of the informe.tion requested. However, as pointed 
·out during our meeting on.Decembar 5, 1973, information requested · 

" ~~~~ 
~~ ~ ~ 

~ .... ;<-' ~ ~ 
·- ~ c ~ , ~ ~ ~ e 
, •• ·~· ~ ~ <r.l 
~·er~~<r.> 
' ~'-'...., ~ 

in item No. t'[ relating to Investigative Techniques was so broadly ~ 
requested by Mr. Ruckelshaus that it encompasses extremely sensitive 0 
foreign intelligence collection techniques. Such information is· so o 

~ 

-; ~~"1:3~ 
-··.,·~ ~ ~ ~ 
I·<>:> 01 ~ 
~~ ~i;~~ 

closely held in the ·FBI that it is handled on a strictly need-to-know basis. ~0 We therefore do not feel that the information shO"Jld be included in a 
·r~~ ~~ . ~ ~ ~ ~ 

'r~-~ study of this type which will be beyond the control of the FBI. ill 

E! .. ~,~~ Mr. Peter~en noted at the meeting that such informationl.r~:·~·J 
A.$o1i.:c ~ is needed if we expect to get legislation which W()'l.lld give us the 
A"~in~ ~ ~ ' hi 
comp. sr•'· _ authority we need in the senaitive foreign field. Vie recognize t s, .~ .. \': 
EX!. Affairs- , ., , •• : ,, , l '.;'t ~ ':l \ r'Ji;r.l 
Files. 8: Com.- · · . r-:r • ~ { : ""\ ~.. '{':,~ \: \ \ · .~ l.t\.lJll 

~d·:~,~nv._· TJS:mah (7) t.;- ' -. SEE NOTE, PAGE TWO . ::\!,::.,U U 

I FS~!..~ .. -~ DE~!~:~~-~--· ~- L··' / ~\~ ~~~ 
Tralnln~ --. \:) · 'A e-i -<~ - • • ),y( Q~ • • '-}.1..,'flv' 

Legal Coun. -~ g_ Q, J t., N 8 197~ , ' 'Af 0 197',f :,/[ ,t.;.'l .._'-"•:::<'~• • 
Telephone Rm.- • ~c!;J: /"' ,-, Q <i ' &: 'f"/~· ))~" . 

1 
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The Acting Attorney General 
. . . •· .: . .... .. 

but we feel that such could be handled during oral briefings during 
high-level conferences. In this regard, you have designated· .:: .. ~-.. ·· .. · ·.·.I:i 

... .• .. ~ 

Messrs. Hen;ry E. Petersen, Robert Dixon, J. Stanley Pottinger, .. 
. and ll"vi.ng J<Ufe to be available for consultation and advice. ; . ·. ,;~ :~.' ;;" ... ·I 

I am desigrl..ating Assistant to the Du:ector-Deputy ;. ·. ·. :~. 

NW 55084 

Associate Director Edward S. Miller; Assistant Director W. R. Wannall, ·: =" 
Intelligence Division; Inst;>actor John A. fv!intz, Legal Counsel; and ~ .. :: . .-.::~f 
Inspector Thomas J. Smith, Intelligence Division, to meet 'With the . . ·: ·' ··{ 
aforesaid :for the purpose of resolving issues bearing on FBI programs .·. .· 

- ., ... - .,.. .. . .. ' and policies. . . . . .. .· . . . .·. · -." •:·; 
~ - • ' ...... :. ~ '• • .... • .... ' ' • •• ... lo ~ ..__ . ::-, . . ·. ~r .. 

I feel that it would be highly profitable if the Denartment · · ···- · · ··~ 
.and FBI representatives could arrange a two- or three-d..ay -conference . ::: . ,.:} .. 
away from v/as.hington, possibly at our ~:uantico facilities, where ; ·~ 
an uninterrupted riiscussion of the various problems could ba held · · ,, . ·"J 

·-·.:t~. 

:?m~~t~~~~c;o~e:~~~~:::~~ ~;;~;: :~!~~~~:fo~soon . '· ·. -:.? ~~H~ 
· .. 

:E 7 fiT st. of t~- ~:~;·:: ·: '· , .; . ~? .: ~y· • :··;;~-r{:~?.::<:c~:!i,~-~:;_';~\~;;~~,:;::((i 
. A conference was held 12/5/73, between Mr. Bork and the 

Director. AlE:• present were Assistant to the Director Edward S. 
Miller and Inspector Thomas J. Smith from the Bureau and 
Mr. Henry E.-Petersen. Relet was discussed at the conference. 
The letter was deemed necessary because of the Carl Stern suit 
involving his request under the Freedom of Information Act for . 
d-Gcuments relating to the COINTELPRO - New Left. Mr. Bork feels 
that ec.e Bureau and Department should study need for future 
legislation in c?nnection with issues relating to the CO~TELPRO . 

~' .. • •• ~ " ,_ I .... • ~ 

,t. •, . .. .. 

' ........ 
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TO 

FROM 

Clarence M. Kelley, Director 
Federal Bureau of Investigation 

Robert H. Bork, Acting Attorney 
General 

DATE: December. 

Assoc. Dir. ~ 

Asst. Dir.: 

Admin;---­
Comp. Syst. _ 
Ext. Affairs __ 

Files & Com. _ 

Gen.lny. __ 
!dent. ___ . ~ 

Inspection __ 
Intel!. __ _ 

· Laboratory __ : 

Plan. & Eval. _ . · 
Spec. lnv. __ 

' Training __ _ · J' Legal Coun. __ 

SUBJECT:-""
1
Xstudy o~-'.'FBI Programs and Policies . · 7JI2~"''1. 1 Telephone Rm.- ; 

/-
.1'- f' ' • ' __ "'lAA A 11/~~}ij \ tJ- Director Sec'y _ · 
---- 1., --- -yyVIJ~· fiN""": . 

- -~ ' ~- ·--- -·---.. : 
As yo~now, a general study of the programs and/(/ ,. 

policies of the F~~ was initiated in July by former Attorn~¥ 
General Richaros~n~-former Deputy Attorney General Ruckelshaus, 
qnd yourself. 

G·~ As Acting Attorney General, I have continued toJrt ~ \ ~ 

J 
support this effort and you and I have discussed. various r _>· · '-'' ~ .... 
approaches to further implementation of the study. In addition), ,~ 

.I have discussed the matter with Senator Saxbe to assure that ' '~ 

I he is properly ~dvised of on-going matters pending before the ~ ~ 
Department. As a result of my conversation with him, I am ...Y •>-.: 
certain the study will continue to receive the highest prioritY' ~ 
when the new Attorney General assumes office. ' \ 

·'-.Jp 
p · · A new dimension was added, however, as a result of ·,S ~ 
~ l ~ suit filed against the FBI under the Freedom of Information ~-
~ ~ • \~· Act by_a reporter for the National Broadcasting Company, Carl -
: V) ~ · .. ~tern. The-·sui£ brought to my attention certain information ~ 8 t K. .,._ ~ . \>--..-1 
·~ .~ · hich demonstrates anew the importance of the study. In my ~}~ 
~ '~ capacity as Solicitor General, I decided that the law and the .;-....;,.. \ 
~ '\..ti public policy expressed in the Freedom of Information Act did ~ ~ "'-
) ~t'~ not warrant appealing the district court's decision that the • o~ 
~ "'( I',\).. documents in question must be provided to Mr. Stern. I under-'::::-· S 

1
-<3 

1 ~ • stand that the material is in the process of being turned ove~9 ~ 

~l~ ~/ ~\ ~ to Mr. Stern. ST-114 REC-38 L 'i_ ~;_ ~ '-// ·r; ;)._ -35(o ~~ lrJ 
! ;;;J~\ -~ Meanwhile, it rs appropriate--indeed imperative-- ~- ~ .. r ·»\. '-.II that you complete as rapidly as possible the inquiry into ~~- ~ 
'~~:;~ investigative techniques that you and Mr. Ruckelshaus had -.......:; 
(11/~ l begun. As you and I have agreed, the study should focus in 
:;£,~~~ particular on the programs and activities referred to i:I} the 

(L)fo documents involved in the Stern ~i~igation. I a~k that y6ti ~...,.- ~' 
~ 'f report on these matters as exped1t1ously as poss1ble, and : .. lt3 ; that your report include a detailed summary of conduct ln ft:he1s 1f1 71 ~ o;~o I past under such programs and actions taken to insure th.~t the · · · 

~.ru~ :~;. li rights of individuals are not violated while essential FEY!"~~~ 
;.~[ investigations are pursued. In terms of priority~ I t~ink ~ 
tp.~.., .. - that .the program COINTELPRO--New Left should rece1ve fir:\1 ~~\ 
r---;~ Thilf docum~nt is prepare~ in r~sponse to '!JOUr request and is not for disse'mi- ~1T.iA/ 
tlJ natwn outst.de your po~tti+.t.eex_T<..ktf!)\V)e i~ limited to official proceedings by l· 

your qommtttee and t~~'V'~~nt 1nay"'nut be disclosed to unauthori~d..,~'J:'$O~f\i'-'\ UN!~~ 
nel wtthout the express-q,pp1'0JJ.al Qt ~he FBI • . -}.'.:.:~·-~ J. - ·J:.IV 
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con.siderati'on. I also seek your recommendations as to any 
\corrective . action that ~hould be taken ·either by you or by 
I the Attorney General. It may be that the best solution 

would be additional legislation. 

In addition to the general support of the Depart­
ment and its personnel to assist you in your upde+taking, I 
am specifically designating four Department officials ·to· 
make themselves available to you, individually or as a group, 
for _consultation and advice. They are Henry E. Petersen, 
Assistant Attorney General in charge of the Criminal Division, 
Robert Dixon, Assistant Attorney General in charge of the 
Office of Legal Counsel, J. Stanley Pottinger, Assistant 
Attorney General in charge of the Civil Rights Division, 
and the acting head of the Civil Division, Irving Jaffe. 

(They will also be available to the incoming AttorneY- General 
I for the same purpose. · . · . 

I know that you agree with me that it is critical 
to the national interest that the FBI be able effectively 

I to counter violence in time of crisis and that there be no 
occ~sion for public doubt concerni~g the legitimacy of its 
act1.ons. 

.. 
,'(. 

' ~~~ : 

.:;.. 
. ) .. 

. 
~ 
> 

j 

·· . 
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I • 

.e . .. . · .. ... . · .. · .. 

FILES AND THEIR DISCLOSURE 

I. Problen1: 

:rv1r. "William D. Ruckelshaus, in item #8 of memorandum to the Director 
dated 7/20/73, stated, "The whole question of files and their disclosure 1nust 
be studied "\vith a view toward understanding why files are kept,' what categories 
o.r files there are, what ii~formation is contained in the files and whether the 
purposes for maintaining files are being met under present policy. In the 
issue of disclosure, when, where.~ and to \Vhom must also be thoro'l;lghly 
e;mmined. !f · 

As problems involved in creation and maintenance of files a.11d disclosure 
of iniormation contained in them are rather complex they are being discussed 
separately. Identification Division records consisting of fingerprint cards 
and identification records (Rap Sheets) are not considered to fall in this 
category of nFiles 11 and their use is not being commented upon. 

II. Present Policy 

A. Vffiy Files Are Kept: 

Age of information in FBI files covers a relatively short span of years. 
FBI had very few files u.."1til the President in 1939, directed the FBI be responsible 
for the Internal Security of the United States. In view of this~ and as the number 
of violations of law over ·which tr.'= FBI has jurisdiction has nearly doubled since 
1939, the vast n1ajority of FBI files have been created since ;_939. 

Regulations of National Archives and Records Service, (NARS) General 
Services Aclministn1.tio.n, whiGh are based on Title 44, Ch::tpter 33, S2dions 
"301 ~'lrl "302 u s Code o·o~V8"''l1 t;.,C> ty""::. 01~ l'l'Y.l h'\l'i" 1 \U

1'iC'1 ·-re l'~llc;,t n'"'l"n'·r l·n ..:J L.U \.. tJ ' • ., ) 0 . . &..l .~, ,:.t,:; !J- L.:.: ... ""·---(.:..1. rJ.l- .1 ... \t .L.&. .:;) .. .!.-.....!.. .L l..~ • 

Record material is described as including; "all boo~;o;s, papers, maps: photographs, 
or other documentary mate1·ials~ regarcll.ess of })hysical form or characte1 istics, 
made or received by an agency of L.J United .States Governm()nt under Fedel'Ul 
Law or in connection with the transaction of public busines3 and preserved or 
a;1;_) rop1·iate for preservation by that agency or its le~!,·itimatc successor as 
cvickm.ce o:f the orp.·anization, functions, policies, clecisio:;J.s, procedures, 
op2rations, or other act.ivi.tic~ of.the Government or because of the infori~'!ational 
va.lue of data contained therein." 

This document is prepared in response to '!JOUr request and is not for dissemi­
nation 0 1ttside your Committee. Its u.<w is limited to ·official proceedings by 
your Cc~nLmittee and the content may nut be disclosed to u:aauthorized pe1·son­
nel without the exp1·ess approval of the FBI . • 

~· · ' (CONTINUED - OVEH.) 
j 
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In view of this definition of record material, we are required to retain 
any material which we have made or received during the course of publi_c 
business, and which has been preserved or is appropriate f9r preservatior:. 

In 1969, NARS surveyed the records of the Department of Justice 
including those of FBI and subsequently instructed that certain categories 
of FBI files at FBIHQ be retained indefinitely. Included were files which 
wortld have historical value and would document policies, procedures, functions, 
budgetary policies, etc. In addition, vast majority of investigative files must 
be kept indefinitely although it was prescribed that only a representative sampling 
of certain types of :violations at five year intervals be retained. These require­
ments apply only to- fili:fs at FBIHQ. NARS has previously approved destruction 
of closed field files as all pertinent information is in file at FBIHQ. As a 
practical matter, however, field investigative files are retained 20 years 
before being destroyed. · ·. 

. to 
The FBI has an active program to keep its records at FBffiQ;fhe barest 

minimum. ·while cerl:ain categories of our files, as previously mentioned, 1nust 
be retained permanently, some are obsolete and valueless. With approval of" 
NARS we destroy certain categories of such obsolete material. Examples of 
the larger categories are: Results of investigations over 25 years old regarding 
alleged subversive and espionage activities wherein complaints were nebulous 
and no derogatory information was developed, and investigations where the 
perpetrators of the crimes were never identified. 

In order to reduce '"'.mount of storage space required for files we 
microfilm, \vith approval of NARS, majority of files regarding criminal 
violations which are over 10 years old. 

B. Categories of Files 

Material is filed into one of the following general types o.f files: 

lVIain Files 

A Inain file is opened on an individual, organization, or subject m:;ttter 
\vhen there ,t,ill be an adequate volume of mn.il or the matter is deen1ed of 
su.fficlent importance to be assembled in one place. Main files are referred 
to as "Case Files" when we arc ma. ... ~ing an investigation. 

-2-
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General Files 

General files are used for nonspecific violations, complaints over 
Yvhich we have no jurisdiction, and miscellaneous matters. General files-are 
also maintained on various individuals; organizations; foreig.1J., local, and state 
law enforcement agencies as well as Federal agencies (for information regarding 
cooperation, liaison, general organization, etc.); associations; patriotic organi­
zations such as the American Legion; newspapers, magazines, .radio and television 
stations which cooperate with the Bureau in publishing fugitives-and to whom we 
give press releases; and ~ctivities of foreign nations such as Soviet and satellite 
activities, etc. 

Control Files 

Control files are maintained for the purpose of having' all information 
regarding a specific matter immediately available without the necessity of 
reviewing numerous case files. All example is uThreats Against the President. rr 
Individual case files are opened for each threat on which we conduct an investi_, 
gation; however, a copy is placed in the control file so that all such threats are 
recorded :L'1 one place. 

Policy Files 

A policy file is maintained for each violation over which the FBI has 
investigative jurisdiction along \Vith various specific programs arising from 
this jurisdiction. 

·Administrative Files 

Administrative files are maintained on statistical reports, approprianons, 
conferences, training schools, FBI National Academy matters, and related 
subJects. 

Set-up Files 

These are files which are set up by locality or special <.. ..t:tegory with 
subs for field offices, states, continents, or foreign nations. Almost any type 
oi file can be n1ade a set-up file if the volume of mall e::-.."'Pected is great enoug_h 
or if the suuervision of the subject matter is divided among several Special 
Agent Supe;·visors according to locality. 

- 3 -
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c. Type of Information Contained in the Files 

' Generally spea...ldng, there are no limits as to the type o£ information 
in our files. The FBI, by the very nature of its jurisdiction and its worldwide 
reputation as an elite law enforcement agency, attracts information. In addition 
to being responsible for investigations relating to interstate criminal activity 
throughout the United States, the FBI is also responsible-for the Internal Security 
of the United States. AilY intelligence organization survives on information 
uncovered by investigation or received from qther sources. Citizens write to 
the FBI regarding any matter which they feel is against the best interests of the 
United States or where they feel an individual or organization might be violating 
a law. The average citizen is not aware of the jurisdiction of i:he various 
investigative agencies, local, state or Federal and many of them bring their 
problems to the FBI. The FBI will promptly disseminate any matter which is 
unde1· the jurisdiction of another agency to that agency. The nonclisseminated 
information is either acted upon and filed, -or filed because no action is required. 

In addition to the filing of material relating to criminal and security 
1natters, the Bureau is responsible for a number of applicant-type (backgroU1'"1d) 
investigations and the information developed during lhese investigations is filedo 

D. Disclosure of Information in FBI Files 

1.. Responsibility for Proper Utilization of Information 

Among the foremost of the FBI's responsibilities is the proper utilization 
of information received either through investigative activities or through other 
me'ms as this information may be of vital interest to another Government agency 
or a local law enforcement agency. It is eA'i:remely important that the FBI keep 
these agencies informed concerning matters in which they wm.ucl have a legitimate 
interest. In:f.ormation is disseminated at both field and Headquarters level. with 
FBIHQ nmking the information available to Federal agencies at the national level. 

2. Basis for Dissemination 

ao To Government Agencies 

The FBI is tmcler obligation to act as a clearing house for information whicl 
affects the Internal Security of the United States. This obligation is based on the 
following: 

- 4-
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1. · Beginning in 1039, various Presidential directives requested all 
law enforcement officers to report information regarding espionage, sabotage, 
subversive activities and related matters to the FBI. These directives charge 
r~1e FBI with the respon:>ibility of correlating the material :md· referring matters 
under jurisdiction of other Federal agencies to the appropriate agencies. 

2. The Delimitations Agreement between the FBI and the Arn1ed Forces 
intelligence agencies provides that the responsibilities assumed by one organization 
i:1 a given field carries with it the obligation to exchange freely and directly with 
other subscribing organizations all information of mutual interest. In addition, 
a supplemental agreement.p~ovides that certain information of general interest 
to the intelligence services of the Armed Forces be furnished them. ' 

3. The National Security Act of 1947 provides that upon written request 
from the Director of Central Intelligence Agency (CIA) the Bureau shall make 
available information for correlation, evaluation and dissemination essential to 
national security. 

4. Executive Order 10450 (Security of Government Employees) req].lires 
the FBI to check names of all civil applicants and civil incumbents of any 
department or agency of the Executive Branch against records of the FBI. 

5. Supplement Number Four (Revised) of Departmental Order 3464, 
signed by the Attorney General in January, 1953, classified all official records 
and information of the FBI as 11Confidential. u However, in accordance with 
long-standing policy concurred in by the Attorney General, the practice of 
passing to other Governm:::nt agencies iP..formation coming to the FBI's attention 
in connection with the conduct o£ investigations norman~.~ \vithin the Bureau's 
jurisdiction was entirely appropriate and correct. The Attorney General advised 
the Bureau it would be remiss in its duty if it failed to pass along information 
which might prove of interest to the general welfare. · 

b. \Vhite House Requests 

Pursuant to requests from the \Vhite House, the names of individuals who 
::tttcnd, serve or perform at \Vhite House functions, or who may be considered 
for Presidential appointments are. {!hecl~ed against Bureau files including 
Identification Division records for any derogatory data which indicates the incli­
viclual might pose a threat or e1nbarrassment to the President or members of 
his f::unily. Sucl1 requests are handled expeditiously and any derogatory infor­
mation is reported directly to the \Vhlte House staff security officer by :1ppropriat 
commtmications depending upon the time factors involved. At the request of 
the \Vhite House, the FDI conducts background investigations on Presidential 
appointees, \Vhite Hot!-Se employees and persons having regular access to the 
\Vl1lte House • 

-5-
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. For a nurnber o£ years we have followed the practice of furnishing 
signific::mt intelligence information, both in the domestic and foreign areas, 
on a timely basis directly to the ·white House concurrent with the dissemination 
of the same data. to the Attorney General and other interested agencies. The 
Bureau disseminates by teletype to the "White House and other interested a·gencies 
summary data concerning civil unrest and acts of violence as they occur in the · . 
U.S. \Ve also provide the "White House by· letter or teletype, as circumstances 
indicate, top-level intelligence data developed through our sources when it 
appears the President or senior members of his staff would have an interest. 
:Much of this originates ·with our Legats and through our co:verage of foreign 
establishments in the U.S; Simultaneous dissemination is made to the Attorney 
General who is advised of our dissemination to the \Vhite House. 

It is noted that frequently the value of information being disseminated . 
. depends entirely on the timeliness of our dissemination. Therefore, direct 
and irnmediate dissemination to the ·white House is the only effective ·way to 
handle these matters. 

FBI Legal Counsel on 7/20/72, set forth the opinion that the FBI had no 
legal basis to disseminate information to the ·white House concerning a current 
criminal case. It is the obligation of the FBI to keep the Attorney Gen~r~ 
fully informed and leave further dissemination to him. Acting FBI Director 
Gray instructed this policy be followed and we have been complying with tllis 
direction. 

c. Exceptions 

1. Congressional Committees 

The Attorney General on 6/14/54, ruled that the FBI shall make name 
checks and investigations of individuals being considered for staff positions of 
the following Congressional Committees when such requests are made by the 
chmrmen: 

a. Senate and House Appropriations Committee -

b. Senate and House Judiciary Committee 

c. Joint Committee on Atomic Energy 
. (Cooperation e1..'tendecl to this Committe~ pursuant to 
· .· ·the ...-'\tomic Energy Act of 1946) 

d. Senate Armed Services Commi~tee 
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e. Senate Foreign .Relations Committee 

2. Supre·me Court • 0 • • 

·.·· 

The Bureau conducts name checks for the Supreme Court, which checks 
are normally limite·d to employees such as charwomen, elevator oper;:ttors and 
individuals of this type. 

·. 
3. Foreign Intelligences Services 

As a matter of cooperation ·with friendly intelligence services, the Bureau 
conducts name checks for the following such agencies who have liaison 
representatives stationed in Washington, D.C. 

a. Royal Canacli.an Monnted Police (Canada) 
.... ~ 

d. New Zealand Security Service (New Zealand) 
A&lUQ&JX ; .LOA a I ~Uf'iiiiiC5!.iJQ !.SSfi!,\iJb..'S{3!',;;£i"M·- ~ r :\'9t". 2!1'"' YNi..~ ;we<·~ 

e. French Foreign Intelligence and Counteres};)ionage "p'Service?S! CA Q J lAW WAJ<• Ol -~I'N ,.Lilct>I!OWII .. ~ 

fo :MI-6 (British Secret Intelligence Service) 
..., - SW 5 »- ts21# ii40Mi)<lf.lPH!l*""'-Ar.:c: ~ 5'111:1!" ~ • .-

g. BFSS (Bureau For State Security) ;(south Africa) 

In addition, name check requests are conducted for _eoopf:rative foreign. 
police and intelligence services through the Bureau's Legal Attaches stationed 
in foreign countries. L1 a very limited number, name cheek requests are 
handled for cooperative foreign police agencies by direct correspondence. 

d. To Local 2...nd State Law Enforcement Agencies 

The FBI traditionally has c. )Operatecl vvith local ~md state law enforcement 
ap;8ncies in matters of common interest. Pertinent information regarding local 
crirnL11.al 1natters if furnished to local and state l::tw enforcen1ent agencies when 
such dissemination will not jeopardize FBI investigations or informants., During 
Fiscal Year 19'73, 189,910 items of criminal information were furnished by the 
Fl3I to local and state law enforcement agencies. 

- 6 -
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E. Type of Information Disseminated 

Name check requests received from agencies within the Executive 
Br:::tnch, as a general rule, are checked against FBI £iles for nsubversive-type" 
references only anct· criminal-type references are not revie-wed. However, for 
some agencies, at their specific request, all references in Bureau files are 
reviewed. All agencies are aware of the limitation on the type of search made 
as they are furnished a copy of an FBI booklet describing procedures for 
reque.sted name checks. 

The policy of disseminating only "subversive-type'' information is based 
on the fact that any agency desiring to obtain a copy of the individual's identificatio 
record shov,'ing his arrests may do so by submitting a separate request directly 
to the Identification Division. A second reason for limiting the search is due to 
economy as searching criminal-type references would require additional personnel 
and an increase LTl the cost of conducting name checks. 

. -
In response to name check requests, the Bureau disseminates the results 

of Bureau inv~stigations, information received from reliable sources concerning 
111embership in subversive groups, pertinent public source information, and. 
Information w"P.ich good judgment an<;:l comn1on sense dictate shpuld be furnished.· 
Information fallL'1g in the category of rumor or gossip which is found in Bureau 
files is not disseminated u_rlless a compelling reason exists therefor, and when 
such iP..formation is disseminated to a requesting agency, that agency is alerted 
to the nature of the information and the fact that it has not been verified by the 
FBI .. 

Derogatory· information on Federal employees is furnished to the Civil 
Service Commission a...J.d where common sense dictates, it is also furnished to 
the employing agency. 

F. How Dissemination is Made 

L Nan1e Checks 

'When possible a copy of the FI3I con1munication~ is fu:rnished to the 
rcqm:;)sting agency~ A ;record is maintained .on the origin2J. of tlus comlnunication_ 

. that a copy was furnished to the particular agency. \Vhen information is loc8..ted 
in numerous FBI communications, the pertinent data is abstracted a...J.d summarize 
into a separate commtmication. A copy of this com1tn.mication is retaine(t in FBI 
.files. · 

- 7-
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2. Other Th:m Name Check Requests 
. . 

Any iniormai:ion received by the FBI which is of interest to another · 
Federal Agency is f~nished in writing to that agency. 

G. Protection of Information Disseminated 

When reports or letterhead· memoranda already in the file are disseminated 
to a requesting agency, each such document contains th~ following state1nent: 

.. "Thls document contains neither recommendations 
nor conclusions of the FBI. It is the property of 
the FBI and is loaned to your agency; it and its 
contents are not to be distributed outside your 
agency." 

Data abstracted from the files and disseminated by letter or in letterhead 
1nemoranda form contains, in substance, terminology appearing above. 

ill. Issues 

Basic issue appears to be whether FBI should retain and disseminate 
.information in its files which is not acquired as a direct result of its investi­
gationso 

IV. Options 

There are· no options •. V:le are required by law to retain information 
which has been n1ade or received in cormection vlith the_ tran;<:;.action of public 
business and which has been preserved or '\vhlch is appropriate for preservation 
as evidence of the organization, functions, policies, decisions, procedures, 
operations, or other activities or because of the informational value of data 
contained there. With resuect to the dissemination of information to Federal 
agencies, we are required-by law, Presidential directives, a...11d instructions 
of theAtto1·ney General to furnish in.fonnation in our files to agencies of the 
Executive Branch. The exception~? cited pr~viously are log-ical and no change 
is. believed necessary. 

;Likewise, the welfare of the general public requires that we continue. 
onr policy o£ furnisl'Jng pertinent inforn1ation regarding local criminal matters 
to local ::md state law enforcement agencies. · 
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• 

1 - Mr. Baker 
1 - Mr. E. S. Miller 

,. 
' 

• .. Mr. William D. Ruckelshaus September 1 9, 1973 
The Deputy Attorney General - Designate 

Director, FBI 

• • ~ • 0 

'\:nBSTANTIVE ISSUES REGARDING 
, ii_E FUTURE OF THE FBI 

1 - Mr. T . J. Smith 
1 - Mr. Sizoo 

() • 0 

f-. t;; -I - _. . . , 

Reference .is made to your memoranda to me captioned as above 
and dated July 20 and August 20, 1973. Attached is the FBI's response to 
Issue Nine of your July ·20, 1973, memorandum. . .... 

Enclosure 
: 0 .. 

J~S: rl~ ~(J..~ 
(7), ·. . /:. 

. · . . 
\. · . 

.· 
NOTE: • ' . 

I> -, '· 
~- - ~II I .7 '") s tid.. 

Rf!e .. aa (/' dl. ·· v-- Y 1 ~ - ' f t 

( " ' 
1 ~· Mr. Ruckelshaus' memorandum 7/20/73 enumerated 11 issues 

regarding FBI organization and operation being studied by him. The .. 
8/20/73 memorandum from Mr. Ruckelshaus set forth the format for response ........ ... i . 

for · Issue Nine, which concerns the ql:t~'S.tion of a Civilian Review Board 
.. . over FBI intelligence gathering activitlt.& Our response oJ?poses creation 

of such a board. . · , w- . -~~~ ~ : 
• ....- . ~-.-t"<~~ 

·, 

-.. · . 

(lP'I i. 
0 ;:t~ . 

'J . 

~ .... . 

.· 

Assoc. Dlr: _ . ; ~- ···· · ~'FB[ • ! · l : ·. · : 

A~~~~~~~r~ • {It r . , . \ ~-. . -~:- · ·' -. · i -~ ~t C F. 

~Eg~ ·~ . ",· flr . : w~ ~A .. , J\<!Jrr~u : . . . . J\ 
::::~~~tlon _ > . ~_. t: I j~;, r) . t; 0 ,. \ . . . . . • . vJ 
Laboratory _ • ~ I 7, -~ • ·. 
Plan. & Eval. ·_ . ' • • •• • i$ . docum~nt ·'lle[>1J-1'ep_ared in respons/yo your :request and is not ior ¢issemi-

• : ~o~. lnv. - 5 · . · . · 0~~Q;7!; o.ut-st_cf.e YO'ttr; fCJ..IYm.mit~ee." Its use is limited · ~o • official-proceedings by 
l raonlng -- 4 (\ E p 2 4 '!JGUr· · f!o!i.{~'!f"Htee and 'the content may ·nut be disclosed to unauthorized persop,-1· 1' ~ 0 ° 

T:~:;h~:~"~:= ..._ v :. 1g}~thou~~~~e express app1·ovfkl of ·the F Bl . . · . ::5 v-A ' 
"Director Soc'y _ MAIL ROOM 0 TE~TYPE UNIT c:J ! • 
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9. Problem - The question of a Civilian Review Board for the intelligence­
gathering activities of the FBI should be examined. This is a recurrent 
suggestion which came up at the Princeton Conference, in addition to other 
forums .. 

Policy - There is no Civilian Review Board to monitor the FBI inasmuch 
as various checks and reins are available to check or control the FBI. 
(See Options) 

·,' 

Issue - Is it necessary to have a group of civilians review the FBI's · 
policy and activities to insure that nothing improper is being done and to 
handle complaints regarding the FBI? · · 

OJ2tions - No Civilian Review Board is required since numerous means· 
exist to control the FBI. These specifically include: a Senate Oversight 
Committee, the Senate and House Appropriations Committees, the Office 
of Management and Budget, the National Security Council, the President's 
Foreign Intelligence Advisory Board, the Civil Service Commission, the 
Attorney Gene1•al, the Department of Justice, the Federal Courts, the news 
media, and of course public opinion. The President's Foreign Intelligence 
Advisory. Board is in reality a civilian review board for the President. 
Its members are non-government personnel qualified in matters relating 

. to national defense on the basis of their knowledge and experience. 
Especially is the FBI opposed to the concept of civilian boards exploring 
the field of FBI counterintelligence and intelligence-gathering operations 
which would adversely affect this Bureau's relations with foreign intelli­
gence agencies. In general, we feel that the Congressional oversight 
concept should have put this question to rest. ·.; 

..;-- _ . 

JMS:rlc 

NOTE: 

. 
"'· 

~-
· ...... ·, . 
·..:, 

-< ,. 

., . '· 

. ' 

. " 

See memorandum to Mr. Ruckelshaus, captioned "Substantive 
Issues Regardin~ the Future of the FBI: dated 9/lf);/73, prepared by JMS:rlc . 
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·'THE PROBLEI\1:: 

·:what should 'be the .relationship .between the ·Federal .. Bureau of 
.Investigation .and the other Departments . ..and. Agencies of the Feder:al Govern­
ment? To what e2..i:ent should the Federal Bureau of Inv:estigation keep tabs 
·-.on other Departments and Agencies through the develo.pment ·'Of :so,urces and 
-:informants in those Agencies? 

·n. ·THE PRESENT POLICY: 

..A. Relationship between the Federal 13ureau ·of Investigation :and 
.'Other Departments cmd Agencies ·of the Federal -Government 

. ·The Federal Bureau of Investigation ·enjoys .a ·close working 
-relationshjp with the other Departments and Agencies· of the .Federal Govern-
-ment and traditionally has cooperated fully v.--ith local, State and Federal 
,agencies in matters of common interest. 

'Cooperation among the Fedex.a1 Bureau ·of Investigation and other 
Federal Departments and Agencies takes-a variezy of iorms~ including high­
level coordinating committees~ ·contractual .agreements, and written guide­
lines for investigative jurisdiction in .areas in which the Federal .Bureau of . 
Investigation and one or more Departments .or Agencies have· concurrent juris­
diction and share responsibility for ·enforcing :a Federal Statute. ·The purposes 
·of the comn1ittees, agreements, and.:guidelines are to ·promote the closest 
po~~sible cooperation and coordination between the :inv.olv.ed .agencies, to insure 
:there is no duplication of effort in:any iield, :and to insure that ·proper coverage 
is maintained. 

1n addition to the above .coope.r.ative .means, the F-ederal Bureau · 
·.of Investig;atioa n1aintains the follo\1.'ing programs relevant to its relation­
ship with other Federal Agencies :and Departments: 

4> .:1. FBI Liaison Pro~ram .• ,.~ . 

In order to insure adequate .and cffectiv.e liaison :arrartgen1eni s 
. with other Go\·ernment agencies, the Federal Bur.eau of Invesiigation main­

tains a Li~ison Section within 11s Intelligence Division :at Federal Bureau of 
Investigation H2adquarters. 'Tlw -objcciiv·e .of this .section is io insure ihat 
the Federal Bureau of InYestigation 's business with other U. S. Government 
Agencies is accornplishcd prmnptly.,. eJfectivcly, econor11ical~y., .and wiih a 
minimum of jurisdictional or policy problen1s, through :appropriate lligh­
level liaison '·~ ith key officials ·O~ thcs~ ~gencies. 

. . ,. . ·~ .. . . . .. -.. ~.. . .. 
· ·; .. : • ·: : ... ~ This do~ufnent is pre~~red ~ ·in,' respo~~-.£~·-'fiouT r.eq~~~t ~h~ :is ·~~t:fo; ·aisi~~~ 

nation o~dside your Committee. It~ use i~ limited 'to off~cial, proceedings by 

' t' 
' . 

· your Comniittee and the content may nut be disclosed to v.:aauthorized pe1'son-

LHW~.~~-5_o_a4_.~·~»_o_c_Id~:3_~~~-WLp5_~_f_th~·~-~-1g_~_h_~_f~~Lfr~~-ss __ a_PP_r_o_v~al~of~·-th_e~-~!_B_I~--·~·~~-~-·~:~-~~~~~-·~~~-~-.. -~====·=· ===·~-·~·-=·~-=-.. -~.--J 
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:.By the establishn1ent of -effective liaison ·contacts_, we -r-ecognize. 
>and solve minor problems before they .. become major problems, requiring 

...- ---protracted .and expensive negotiations between the Federal Bureau ·of _:Investi-

NW 55084 

.,.gation and other Agencies. These objectives a-re achieved by placing ·experience 
·.FBI representatives in contact with officials at the -highest-levels of other 
-::Governn1ent Agencies where the Federal Bureau ·of Investigation either needs 
assistance or has concurrent interests; -The .Federal Agencies with which the 

:Federal Bureau of Investigation clJ,rrently .maintains direct personal liaison are: 

. ~-(a) The \Vhite House 
--(b) Office of the Vice President 
:(c) National Security Council 

_ . (d) Foreign Intelligence Advisory Board 
· ·{e) Drug Enforcement Administration 

-'(f) Central Intelligence Agency 
. {g) Postal Inspection Service 
~{h) Department of Defense 

-(includes direct liaison with various -elements of 
A-rmy, Navy, Air Force, and !viarine·,Coi:p~) 

·(i) National Security Agency 
.(j) Atomic Energy Commission 
!(k) Departn1ent .of Transportation 
-;;(1) De~rtment of State 
--:(m) Department of the Treasury 

. . -. 
· .. · 

(Internal Revenue, Bureau of Customs., Bureau .of 
Alcohol, Tobacco and Firearms., .Secret·Service) 

· (n) In1migration and Naturalization .Servi-ce 
. ,(o) U. S. Marshal Service 

'Liaison 'vith other Federal Agencies is handled by re.ceiving 
-~elephone calls and visits from representatives :of ihose Agen~ies, .and .by 
·-'Contacts with them .on an irregular basis as the need mey .:arise • .. 

• 

In addition to maintaining close liaison ·with varJous Federal 
.A-gencies at the Headquarters level in \Vashington, D. C. , FBI reg;Jlati-ons 
-call for an effective liaison .program at ihe field level. -The Special Agents 
in Charge (SACs) of the FBI's fifty.-nine ;field .offices ~-re directed io speci­
-ncally designate .an Agent (or Agents) to ·be responSible for -developing a:nd 
.maintaining liaison \Vith other Federal Agencies represented locally. In 
,each instance, liaison ~ontacts .are .deYeloped to -include~ ·close iriendJ_y 
·relationship, mutual understanding of the J'ederal Burca~ -of Investigation 
and A~~ency jurisdictions, and an indicated willingness by the Agency repre-
-Sentative to coordinate actiYitics and to discuss problems ·of 1nut.ual interest. _ .. 

. .. 
~ : :·~ ~ ~· .. . . ... ~ -. "'-. ,." . -~..... . - ..; . ... -.' . ' ', ' ~. . 
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_,"2. Dissemination of Information 

. .. .• 

· 'The -proper utilization of information received by the FBI, 
·--either through investigation or otherwise, is foremost among our responsi­
:bilities. Such information may be of vital intere~t to another Government 
.-Agency and/or localla·w enforcement agency, and it is not FBI policy to 
·withhold from dissen1ination information to which other agencies are justi­
Jiably entitled. .Dissemin3.tion of information to other agencies is handled at 

·.the Headquarters level in \Vashington, D. C., as well as in the field. · 

'The FBI serves as a clearing house for information affecting the 
.. internal security of the United States. This is based on various Presidential 
directives v.rhich have specifically requested all law enforcement officers to 
:report information regarding espionage, sabotage,.- subversive activities, 
.and related matters to the FBI. These directives charge the FBI with the 
responsibility of correlating this material and referring matters which are· 

. -under the jurisdiction of any other Federal Agency with responsibilities in 
.. ·this field to the appropriate Agencies. · 

·Various agreements between the FBI and other Federal Agencies 
--provide for exchange of information of mutual interest and require that ihe 
'FBI disseminate certain information to other Departments and Agencies of 

.the· Federal Government. An example is the agreement between the FBI and 
U. S. Secret Service concerning protective responsibilities which requires· 

·:that we disseminate to Secret Service certain information which by its nature 
:reveals a de.finite or possible threat to the President's safety. 

Under provisions of Executive Order 10450 the FBI checks names 
·of all civil applicants and civil incumbents of any department or agency of the 
-£xecutive Branch against FBI records • 

.. 

In August, 1972, the FBI instituted a program aimed at providing 
-:effective and exp3.nded coordination of efforts with the local, state and Federal 
Agencies having direct responsibilities in the narcotics field. Each FBI 
office has designated an Agent to act in a liaison capacity as a narcotics 

-':-::COordinator and FDI Hc~clquarters has design~ted a national narcotics 
coordinator to expedite this pro~ram. Any information rt>ceivcd by the FBI 
eoncerning narcotics is promptly disseminated to the Drug Enforcement 
Administration, which is charged \Vith the responsibility of enforcing th~ 
various drug lavls. 

-· . \ 3 . 
j 
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:.3. .cooperative Services. 

1n its traditional role of seeldn_g professionalism at all levels 
-~flaw enforcement, the FBI is enthusiastically ·com-mitted to providing 
-expert assistance to local, .State and Federal law enforcement agencies. 
~Some of the facilities of the FBI .available to Federal "law enforcement 
.;agencies are: 

(a) The FBI Identification Division. The :FBI is the central ·repository for 
"fingerprint identification information. · Data from ±he identification records 
.are furnished to law enforcement and governmental agencies at the Federal, 
:State, and local levels for .official use ,only. 

·(b) The FBI Laboratory. The FBI maintains a well-equipped technicallaborato1 
at its Headquarters in \Vashington, D. C. , for the investigative .and pr-obative 
use of local, State and Federal law enforcement agencies., and prosecutors 
""throughout the United States. An excellent working :r.elationship now exists· 
.between the FBI Laboratory and the laboratories of other Federal Agencies 
.for the exchange of technical data and ·proc·edures. .The seFVices .of th.e FBI 
Laboratory are, made available on a :cost-free basis to :all Federal Agenc]es in 
~-civil and criminal matters, .and to State .and local law· ·enforcement .ager..cies 
in criminal mattets .only. Expanded .programs of .scientific aid and trainingto 
:state and local crime laboratories are presently :under develo-pment and will 
involve the continuing, close cooperative efforts--of local, State and Federal 
Agencies and the FBI. 

-{c) ~~he National Crime Inforn1ation Center (NCIC). Tlw FBI's l~CIC is a 
-computerized infonnation syste1n established as .a service to all law enforce-
ment agencies--local, State .and Federal. The system operates by means 
··of c01nputers, data transn1ission over com1nunication lines, :and telecommuni~t:· 
tion devices. Its objective is to improve the effectiveness :af la1.v enforcen1ent 
through the more efficient handling and -exchange of documented police jnfornln..­
tion. In the beginning NCIC contained data concer.ni.T:ig stolen })roperty :and 
wanted persons. Jn November, 1971., N.CIC operations we1·e expanded to 
include a file of offenders' criminal J1istories, which is lmown .as the Computeri 
Criminal History .(CCH) file. 

(d) The FBI Nafional Academy. Since its establishment in 1935, the FP.I 
National Acade1ny has provided a profe.ssional h~aining progran1 of .highest 
·quality to career officers from throur;hout the law enforce1ncnt .communHy • 
. At its new training facilities at Quantico, Virginia, dur.ing 1''iscall973, · 
1, 044 officers from various local, :state., Federal and iriendly ioreign la:w 

_..enforcement agencies completed .the intc11sive 12-l.v.eel~ course·. This cmu·Be. 
is dc>sigTl.Cd to cnh:mce an officer's cap:tl>ilitics as a law enforcement 

··:administrator and to 'better prep:tre ·him to tcach.his fellow officers. 
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AJ.t~ough many officers from ,other Federal law enforcement agencies attend 
:the FBI National Academy -each year, the number in attendance is limited 
due to the mandate that the FBI provide this service to local and state law 

.. :oenforcement officers. 

:B. Extent to which the FBI should keep tabs on other Departments 
and Agencies through ·the development of sources and informants 

·.in those Agencies 

-The FBI -does not -have the authority or responsibility to keep 
·tabs on other Departments -and Agencies of the Federal ·Government; 
1herefore, it does not have .any policy whereby it checks on other Depart­
ments and Agencies. Because of the lack of FBI jurisdiction to keep tabs 
:on other Federal Departments and Agencies, no effort has ever been made 
for the developn1ent of sources and informants in those Agencies for that 
:purpose. 

. . 
Although the FBI does not keep tabs on other Departments and 

.. Agencies, it has long been an accepted procedure among other Agencies of 
the Government th~..:t the FBI woUld conduct investigations of violations of 
Federal law in those Agencies where primary investigative jurisdiction is 
'Vested in the FBI, and \Ve do so ·on :a regular basis. ViolationG of Federal 
law involving personnel of -.other Government Agencies over which the FBI 
has statutory investig-ative jurisdiction include bribery, civil rights, 
Fraud Against the Government, Theft of Government Property, and Federal 
Housing Administration n1atters. This is not a sit-uation unique to the FBI. 
A comparable situation exists in .,t..~hich the U. S. Secret Service is charged 

·:with investigating ihe theit of a Government check. It carries· out its · 
-:responsibilities not only in its own Department (Treasury) but in all other 
Federal .Agencies as well. 

0 'III. THE ISSUES RAISED: 

A. Relationship between the Federal Bu:n~au of Investigation anct 
other Departments and Agencies of the Federal Government 

No issues are lmown to have been raised relative to the FBI's 
-present policy regarding its relationship with other Departments and Ar;cncics 
·,of the Federal Government. 

- .. 
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''B. EA-ient to ·which the FBI should keep tabs -on other Departments 
:and Agencies through the development of .sources and informants 
in those Agencies 

In regard to the present policy of not deve.loping sources and 
informants in other Federal Dep::irtments and Agencies for the purpose of 
keeping tabs on those agencies, no issues are known t9 have been raised. 

OPTIONS FOR FUTURE POLICY: 

A. Relationship between the 'Federal Bureau of Investigation and 
'Other Departments and Agencies of the Federal Government 

It is imperative :that .ther..e .be .a friendly~ ·cooperative association 
:between the FBI and other Departments and Agencies of the .Federal Govern­
ment. There must be 2..n efficient working relationship, with free and open 
channels of comml.Jnications, .among .all Federal Agencies. The Director of 
'the FBI and the heads of other Federal Agenci~s should confer periodically 
on inatters of mutual interest and definitely worl{ together on all occasions. 
In -order to avoid duplication of effort and problems of jurisdictional responsi­
bilities there should be a clear ·delineation of duties ·and investigative limits 
ior all Federal investigative Agencies. 

A prevailing cooperative spirit throughout the entire Federal 
1aw enforcement community is a vital necessity in our Nation's v:ar on 
'Crime and subversion. 'The rapid escalation of serious crime and. the 
complexities of upholding ihe law in todayts society have made it :imperative 
that information, expertise, and resources ~e freely and expeditiously shared 

·by all Federal investig'8.tiYe _.<\gencies. Cooperation is a bilateral obligation. 
If the FBI does not continue to cooperate and reciprocate in exchange of 
information and resources with other Federal Agencies, it cannot conduct 
a successful operation. "'Therefore, it is :n~y recommendation that :the FBI 
-continue Hs policy of working closely and cooperating fully with other Dcpart­
.ments and Agencies of the Federal Governn1ent • 

. ~ 
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· 13.. Extent to which the FBI should keep tabs :on other Departments 

·and Agencies through the development of ·sources .and inforn1ants 
in those Agencies 

Inasmuch as no issues ·have been raised regarding the FBI's 
current policy in this area, .and s'ince a change in policy involv.ing the FBI 
·keeping tabs on other Federal Departn1ents and Agencies through the 
development of sources and informants in those agencies could be most 
-detrimental to all concerned, I recommend there be no change in the FBI's 
·present policy in this area. · 
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/ The ,Deputy Attorney Gene1•al 

• • 

1 

October 1, 197 3 
· ().C.::/_,-- ~A,.. • ' / ~·· /' 

• . /..... ~ . -. -- .f~( ;!I /j/,1.,; ./j /':;;'-f)~-~' / // ·-· 
-~ f,/ ·.• ' _ . .;I -----·----

/ 
/'<" 

/ 

Director, FBI 

Reference is made to your memor&.'ldum to me captioned e.s 
above and dated July 20, 1973. Attached is the FBFs response to Issue 

" Eleven of t.hat memorandum in the format requested in your August 20. 
1973 ~ memorandum captioned as above. 

Enclosure 

1 /b
. \ .. 

JMS: r c ]r..>.~.~ 1, 

(8) ·. 

NOTE: 
"' 

Mr. Ruckelshaus' memorandum 7/20/73 enumerated 11 issues 
regarding FBI organization and operation being studied by him. The 

1. • 8/20/73 memorandum from Mr. Ruck~} _haus set fort~,te format for response 

. to carry out .o r.esoons1 J. tles. r·response rec6£men s re entlon o · 

.. 

. .. 

-· 
i\~ 

~ 

-' 

. l ' 

l"\ ~ 
~--

.! 

II~~ for Issue Ele.Ev~n1 , which ?bo~li?~rns t04~ ·~~~~!iq_w.~~X~f;1g~d . .Attat.c.h§~.~®_h:f9Ji~l ... ...,_... 

i \~ ~ "f\rrt' 2\)11 . ~;t ~ -_,_ ~ :. . . ~ 
I~ -rf'l:\ o~"£ I ·~J?~ 7~ ~ 'Jl /. l ' . 1 r'-J . I 1 ~J!>))\V" · yv ~ '-{}1;-u · · it =r 
~~k ...... ~ ftr ~ r. ¥'.REc.~~it-t:£ ~?;~!A~. 
1 A~~·:i~~,~---- :;·~~ .J\~ J<to~ -~ ~ 
I C~mp. Syst. _ [4:: 
' Ext. Alfolrs - · . "'3 OCT 4 1973 

File• & Com._ / ~( 
: ~:: •• lnv._ ~-~;~. MAILED3 .w:::: C.f!l/t.• ' ' 

0 
, •• ~~ ~ • ../ 

!nspcction _ •• · .. : t_:;J l· •-. .l d, --:ur 

I. tntell. -- ' Q ~'i. 3_... 1973 .· - 'I r ··.t.; ./ J <" v\!J c 
'\l..oboratory _ i\ f.,_'.::.Jt , · · • ...... :. 'l " 1 ~ 
• \'"' J.. • •• ,... oj;flJr'~ .,.. , ' 
• ~.~:: ~>¥~~~- : -.-· ·;, ... ~. • ~--~. t is prepared !n. response to yo~' . equest an~ ~s not for cl_issem:C... ·,, 
, ,.,;.,1~9 ___ ~ V. ,:·i rrtp,,:~n ot.t"~~.de vour Comm~ttee. Its u'w ·~·~ 'l'Yf~ted to off~c·oal pro~eedifi~ by . 
~ 2.,1-eo .. n. _ (t\C\ - U?,lou.r 4oiifm;7Jtt;?~and the content mCJy nut bq d~sclosed to unCJuthor~zed-.. :~3son-
:l fepl>ono Rm. - nel wahout "th~ express approval of the F Bl . I 

1.,ctor Soc'y- MAIL ROOM 0 TELETYPE UNIT CJ ' _-:::>-; i: n (''\'- ) l . ''~··.- •l .\_j I --: 
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11. Problem - Should the FBI have foreign officers reporting directly to the 
Director'? . ~ , 

Policy - The FBI has had Agents stationed abroad :in American Embassies 
since 19c10. This has not been a secret or classified fact. They are known 
as Legal Attaches and are not operational. They do not conduct investiga­
tions but depend upon law enforcement and security agencies of the host 
government fo1"' coverage of FBI leads overseas . They maintain regular 
liaison with such agencies in countries where stationed, as well as in other 

· : : <;!Ountr:i.es that they visit on road trips. 

Legal Attaches are regularly called upon to secure in-depth 
... cooperation from. foreig11 agencies on criminal and security matters which 

are frequently of a complicated and sensitive nature. These matters fre-· 
quently include l~equests for surveillances, complicated interviews, informa-

, tion from normally confidential records of foreign agencies, apprehensions 
and informal deportations • In order to handle such matters effectively , a 
Legal Attache must be proficient in the language of the foreign country 
involved and must have an extensive knowledge of its culture, customs and 
judicial process ·. On the other hand, he must have a thorough knowledge of 
FBI jurisdiction~ regulations and policy. This knowledge, which can only 

•:. · .. · 

be achieved through ·years of experience as an FBI Agent, is extremely broad. 

· . In addition, in order to maintain the cooperation of foreign 
agencies, Legal Attaches assist these agencies by having investig·ations con-

. · ducted in the United States concerning matters of interest to the foreign 
countries involved. These matte:t•s frequently involve major criminal cases, 
espionage and terrorist cases which are often of substantive i~terest to the 
FBI. .~ · .. 

' ' 

Numerous problems arise in connection with handli.Tlg leads 
abroad and ·matters in this country on behalf of foreign countries. Since 
each country is different with regard to its laws, customs, language and 
tradition, the FBI has found it necessary and in fact invaluable to have a 
man stationed -abroad, on the scene, who can insure that prompt and efficient 
action is taken and that cooperative relationships are nurtured and protected. . . ' . . · . ·.·· 0 

~~ . . • .. , ... 'r;V..! 
JMS:rlc (._! t_. ... ·· 

(7) _ . ~'V SEE. NO.:E PAGE 6 
· · d · se to '!JOW't request and is not for dtssemt-

~:Jf0~0~~'7;f':! ~o~;e~~:mi~~e~~sp~r~J r1,se i'l .E1nited to o}f··,::tJr'. ~~eeding~. by 

1,~~'ur Committee and the conte~·'; may nut b~- d-isc~ed to w·u.-~nzed per, son- { i j 
1 

( ~ 
rtcL without the express app1·o·vaL of the FBI (- .::. ,/ __ .. ~,/ / .../-<-..£/- l t_.... Q .· 

~, li;J..~,:cLOSU11.E 
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~vhile our representatives -abroad are still FBI employees t 
they are w~ll sw are that the American Ambassadors -hqld authority thro1:1gh 
vw:ious Presid~mtial directives over the entire American presence in their 
reSDE)Cti.ve countries of assirnment and that all matters of interest mu.st be 

- ~ I 

coordinated with .f.Jnbassadors and their staffs. This includes political 
i:Etellig·cmce infoimation acquired by Legal Attaches ~ 

Issue - Is the FBI to continue using Legal Attaches to me~ts its responsibilities 
abroad? · 

. 1. Retain FBI representatives to carl'Y out functions which have 
ser-ved since 1940 to assist the FBI and U.S. law enforcement agencies in their 
responsibilities having foreign ramifications, as well as to assist foreign law 
enforcement and securit-y agencies • 

The liaison function of FBI representatives ser-ves to develop 
and maintain close, cooperative relationships with police and other investi­
gative agencies of the countries covered. In the modern-day world, with 
tl1e speed and facility of communication and transportation, crime has taken 
on immense international aspects which require constant liaison attention. 

. Accomplishments attained by the FBI through the liaison activities 
· : · of th0 Legal Attaches with foreig·n law enforcment agencies in the past fiscal 

year· (1973) include 1,047 FBI fuiitives located; 109 fugitive~ located for state, 
local and othel' agencies; 167 automobiles +'ecovered; and total property 
recovered worth $2,260,725.00. 

•' .. 
. · rt'~tentio1-l of Legal Attaches will permit further accomplish~ents, 

such as in several specific cnses set forth below- .. It is firmly believed that 
these successes would not have occurred in .the absence of personal and 
direct FBI liaison with forGlign police agencies in the countries involved. 

· SE#JSITifiE Foee1t:N IN'TGtJ.It:e~h::.tr ~CJ~cE. 
The Legal Attache, Beirut, has obtuined through contacts a 

considerable amount of vital information concerning Arab terrorist activities 
which have become in recent years a major law enforcement problem through­
out the world. The Central Intelligence Agency and the State Department 
have congr·atulated us on the intelligence information developed by this 

-2-
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particular Legal Attache. In addition, he recently uncovered an i.n.ternational 
. car theft :r,ing involving the theft of over 180 Cal'S stolen in the U.S . and 

valued at $700,000. •. . . 
The Legal Attache, Buenos lrires, located and is currently 

attempting to. 8.!'rang-e for the retu:i."n of a. subject f1·om Argentina who was 
involved in a $200.000 fraudulent traveler: s check case. This office has 
also been successful in tentatively identifying two individuals in Argentina 
who have been involved in the disposition of part oC$8 ,000 worth~f securities 
and blan1c money orde1•s stolen in Chicago in 1971 during a ropbery in which 
the owner was shot . This Legal Attache was commended by the American 
Ambassador in Buenos Ai1•es for the part he played in the successful recovery 
of a hijackP.d America;., airliner in Buenos Aires which occurred without loss 
of life or damag·e to the aircraft. The Legal Attache, Buenos Aires, also 
played a leading 1•ole in preventing Meyer Lansky, the fina.."lcial wizard of U.S. 
organized crime, from receiving asylum in South America. 'l'his action resulted 
in Lansky's return to the U.S. and arrest by the FBI on Federal criminal con­
tempt charges. 

The Legal Attache, London, has valuable contacts not only 
withl JFK Act 6 (4 < lbut also w1th all major police departments in 
Great Britain. Time and again his office has acted as a conduit in major 

""'""""" . 
cases involving Bl'itish and FBI interests. He also maintains close liaison 

. · .-lt. with British intelligence services. The recent rash of letter bombs, one of 
· -c...~' . 

,.,-\S..1 ~ .e .of which v;ounded an employee of the British ,Embassy in Wllli.,hington, has 
":§''~,. \ (!; . ~~'V'l • 
~~~"'"\~"""' . ·called for jmmediate and close haison. with British authorities. FBI bomb 
\~~ilp.c-~.. . ~xpe1•ts collaborated closely with J JFK Act 6 ( 4 1 I in London to t.l}e benefit of 
1?0 both agencies. Since the U.S. and Great Britain are prime targets of Soviet 

_·espionage, numerous instances of cooperation in this very delicate e.nd 
secretive field have occurred be~neen the FB~ and the British intellige:rwe 
service. This would be most difficult had we not had a Legal Attache stationed 
in London. 

. . .. 

The Legal Attache, Madrid , through the cooperation of Spanish 
police, was able to effect 24-hour coverage on an Arab Al Fatah reprasentative 
from Puerto Rico who visited and ma<:1e contacts in SJ?ain in June of this year. 
He also was able to arrange similar coverage on a visit to Madrid in 1973 of 
John Joseph Lombardozzi of the Carlo Gambino family of La Cosa Nostra. The 

. . -
\ 
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extensive police work needed for such coverage would certainly not have 
been put forth by the Spanish poli~ had they not had a close personal friend-
ship with a:qd confidence in our Legal Attache in Madrid. SE/JStnve rt>R.rtc.N 

1 N rt.t.t.t ~ r Ne~ S-ou /lC../! 

The Legal Attaches in Manila and Mexico City combined in a 
joint effort which resulted in the capture and return to the U.S • of a fugitive 
in connection with the theft of over 1 million dollars in California. This 
individual had fled to Australia in 1970 and extradition was impossible. The 
Legal Attache, Manila, who handles Australia, determined that subject 
regularly traveled to Mexico. The Legal Attache, Mexico City, arranged for 

· · ·his apprehension by Mexican authorities on a visit to that country. . 

· Anothel .. example of the importance of foreign offices concerns 
the kidnaping of a Mexican child in Pueblo, Mexico, by an American citizen • 

. Ransom in the amount of $105,000 was paid in New Orleans and the child was 
·safely recov-ered in a motel in Louisiana. Mexican police authorities developed 
. very little information concerning this matter . The Legal Attache, Mexico City, 
how~vel~, through investigative guidance established the identity of the kid­
naper and the fact that he had an estranged wife residing in Australia. The 
Legal Attache, Manila, working through Australian police had this woman inter­
viewed with negative results. Australian police authorities were then 
guided into checking her finances and determined she had received large 
sums of money from Tel Aviv, Israel. 

The Legal Attache, Tel Aviv, through Israeli police located the 
subject, ·recovered part of the ransom money and arranged for his extradition 
to the U.S. where he is awaiting trial in New Orleans. There is no doubt 
.that this case would not have been solved had we not had Legal Attaches in 
the above-mentioned locations. The foreign police agencies involved had 
come up with negative information and only through personal contact and .. 
on-the-scene counsel by our experienced Legal Attaches, were local author-
ities able to produce the information required for the successful conclusion 
of this case. · 

The Legal Attache, Tel Aviv, has effected a close working 
. · relationship with Israeli police and intelligence agencies and regularly 

furnishes information which is vital to our coverage of the militant Jewish 
_pefense Leagu.e' s activities in the U.S. and of Arab terrorist activities. It • 
is extremely doubtful that we would regularly recetve such informat~on were 
it not for the presence of our representative in Israel. 

;a&»P :a 
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The tl·adng of Waterg·ate funds by Legal Attache, l\1exico City; 
through established Mexic;ap ban§.ii!KEour;,ces , is ~nether example of the ..... 
capabilities developed by our L~gal Attache system . 1 

·• I 

2. Atteinpt to accomplish FBI responsibili1ies with foreign 
·ramifications by having other Embassy personnel handle FBI work. This 
option, while removing FBI personnel from fOl~eign embassies. would require 
an increase in State Department persormel to assume a work. load, based 
on Augttst 31, 1973, figures, of 4,283 FBI cases in the 20 FBI posts abroad, 
including 734 in Mexico, 527 in Hong Kong, 498 in C~anada and 401 : .. 
in Great Britain. E::::..'"Penses involved in the returning of all F:j?I personnel 
and equipment in these 20 offices would be considerable and would be 
doubled by similar expenses to assign additional State Department personnel 
abroad to handle the work formerly handled by FBI personnel. 

More important, such a change would result" in the FBI being 
represented abroad by personnel with no eh.vperience in law enforcement 
and no knowledge of the internal policies and regulations of the FBI. It 

··would also result in a person outside the Bureau, not under FBI control, 
becoming intimately acquainted with numerous sensitive matter·s and thereby 
opening the gate to leaks or other embarrassing situations from a. security 

· point of view. It is not believed that FOl,eign Service officers who differ 
greatly in background, experience and training from law enfo1•cement officers 
could effectively represent the FBI with foreign law enforcement and secu1•ity 
·agencies • 

3. Have FBI interests abroad handled by the Drug Enforcement 
Agency, Immigration and Naturalization Service, U.S. ·customs Service, 
U.S •. Secret Service or other Federal lavv- enforcement agencies which currently 
maintain liaison offices abroad. None of these agencies have the broad scope 
of investigative jurisdiction which the FBI is required to shoulder. Their 
standards , policies, methods of operations, investigative techniques and 
calibre of personnel differ greatly from that of the Bureau. Some of these 
agencies are actually operational abroad. No matter how well intentioned such 
a representative might be on behalf of the FBI, it is not felt that he would 
have the necessary experience and/ or knowledge of Bureau operations to 
successfully function as a representative of the FBI. · It is, therefore, not 
believed that this option would be advantageous • 
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4. End all FBI pursuit of foreign ramifications in criminal and 
security re~ponsibilities by :FBI personnel stationed ab,road and conduct them 
by di1•ect communications. This option does not appear to have any e.dvantageous 

. aspects and would tend to stifle effective foreign-liaison. Only a man on the . 
scene can be thoroughly aware of the local customs, tradition and judiciru 
process of the numerous foreign countl'ies involved. Each country is diffel'ent 

- and the unique understanding of these differences is vital fqp successful 
communication and cooperation. It is not believ0d that a supervisor stationed 
"in Washington can adequately grasp these unique situations. If such fu"l option 
is adopted, it is felt that our present outstanding relationships with hundreds 

. of foreign police agencies would quickly disintegrate. Further.fuore, such 
communications • because of a lack of direct cable connections with foreign 
countries, would force the FBI to utilize direct ma:U or public cable systems as 
opposed to secure methods presently being utilized. This would not only 
create iong delays, but would also pose serious security risks. This option 
is , therefore , not acceptable . 

Conclusion 

. · · For-the reasons set out above, it is felt that the only effective 
w.ay for the FBI to discharge the full scope of its responsibilities is to maintain 
its liaison posts abroad. 

NOTE: 

See memorandum to lVIr. Ruckelshaus dated 10/1/73, 
captioned "Substantive Issues Regard'ing the Future of the FBI; " 
prepared by JMS:r lc/bjr. 
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