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’ - Septernbar 14, 1967
' ¢
Fan .
-0
- i. .,
N MEﬁOR“u 3 FPOR THEZ DIRECTOR, FEDERAL
TR BUREAU OF INVESTIGATION .
) - ) . - ya 4 .

) - Although the bulk of criminal offenses occurring
in the course of recent riots have Deen local rather
thon federal din matura. the question as to whsiner
there was an organization which (a) had made 2avancea
plans for, and (b) wes active during any of the ricts
in the swmmer of 1957 is ones that cannct zlways be

: readily resclved by lccal autnoritiszs. In view of ths
. sericusness of the riot activiiy across the country,
) 1t isswmost important that you use the maximunm availabls
LV resources, investigative znd intelligence, to collsct
and report all facts beazing upon the guastion 23 TO
. vhether thers has besen or is a scheme or conspiracy %y
any group of whatsver slze, erfectiveness or affiliaticn,
to plan, vromote or aggravate riot activity. ]
In this connection the following federal statuiss

. could be apvlicable despending, of course, upon the rfasiual
situauwop that dave oRsS: - S T '

- ; s o -
Title 18 Usc, “Sectien 2383, which proscribes
the 1nc*t1:g or engagin? in any reballion or

~insurrection against the autherity of The

United Sta,n,e:,. i : ’ .
/ Q "L[_ r ' ~ oty -
Title 18, USC, Secton 238L, which proscribes

conspirwnﬂ to overthrow or to destroy by force

. the Gov:rnm:nu of thé Unitzd States or o

) oppose by forces the authority thereol or oy
- force uO pzeusnt, hinder or dslay th2 exsoutiin
of any law of the. Ugitad Statles. -
s | |
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Govar“uvuu of the United Jtates or the Govern-
‘ment of any state, territery, District or , )
possession thsraof or tne Governmant of aay
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political subdiv

sion therein by force or
violénce. : ‘ :
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Selective Servicz, 50 USC (Apn.) L62

"Travel and Intersiate Tra nsportation,
18 USC 1952 (4rson) Con T
18 USC 831-3% (Explecsive) .

Assault and ¥iliing of Fedsara

Employees, 18 USC 1il, 1ik and‘223l

Destruction of Government Lﬂonerty, 18 USC 1361 et a2l

Federal Firezarms Act, 15 USC 901-909

Crimes on Federal Reservations, 18 USC 13, 81 et al.

: I appreciate that the
“alert to this vprovblzm and.'is c

gence reportvs to us aboutv rio nG about, the acU1v1uy of
certain groups and individuals before, durlnc and afte

a riot. Indeed, the President hes said both pu01¢01y a
private_y that the ¥BI is conducting extensive and CO"O”QQEH-
sive 1nvesz15atlons of thes % : ‘

& has constanuly been
Atly submitting invelli-

There per81sus, however, a WLdespread belief

there is more organized activity in the riots than w
presently Xnow abouv. We nust revobn1ze, I believs 2
this is a relatwvelj ‘new area of investigation and 1n ell
gence reporting for the F3I and the pDrtment of Jugtice
We have not heretofore had t0 deel with the possibility
of an organized pattern of violence, cons’t‘,:»_tutn,n:> 2

o Vlolatlon of federal law, by a grouv of persons who make

. . the urban ghetto their base.of operation and whose
activities may not have been” reﬂul Flj monltored by
existing intelli?ence sources.

(T) ch
[
v
ct

1,

In these c1v unmsti “os w2 nust be certain that

every atterpt is baing mads uo get all inPormetio
e

i - bearing upon these ﬂﬂoblv';; to uvakKe’ every step possiole
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- to determine whether the rioting is pre-planned or
organized; and, if so, to dstermine the identity of
the paonle and intere stsblnvol 2d; and to deter this
’ activity by prorp; and vigorous legal action. .
~As a part of the brecad investigaticn which must
" necessarily be conducted, ,it is requested that all |
available information be reoor ed a2nd -analyzed regard-
) . —~ -ing eacn sniper czught in any riot or extremist
activity and rezarding those arrested aurwn” the course
of a riot or siznificant racizl disturbances who ware
not.residents of the general area,. ;Moreover, sourcses
or informants in black nationalist organizations, 3CC
and other less publicized groups should be developed
. and efnﬂndsd to determine the size and purposea of thass
groups and thsir relationship to other grbuos, and a2iso
to determins tns whereabouls of og:son_Nuaoum_g'zfﬁé‘”“‘~f-
IHVCTtlu in instigzaniing rict cciiviiy in wiolotion ofF
Ieapra_ 12w, mur¥insr, We nsed.vo invesvigave fully
alleﬁauvona of conspiratorial activity thatcoms to our
attention from outside sources such as thoses reporisd
regarding Newark in Life Magazine for July 28, 1967,
~ and.those ragarding the Detrolt riot which were furnishszd
o thé& Depariment dy Walter Sheridan of the National
Broadcasting Company (summary of latter is attached).
o ? : fCormnmag (D
) ' J . ‘RAMSEY CLARK
) " Attorney General
o : ,
-y C . .
] e .
: <% N . . .
S | :
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|
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s i ’ . hd
”%bcrul Bursau of Jnnestigation .
Uuited Siates Departiment of Jusiice

Washiugtan, D, G,

“August 24, 1936.

CONFIDZNMTTIAL MFAORANDUL

This morning, in accordance with the request of the Presids
conveyed to me personally by him last VWednesday in New York C¢uv I called
at the Vhite House at 9:15 and was with the Presuient until 10:15.

"He was desirous of discussing the question of tha sgbvefsive
activities in the United Suates, particularly Fas Cism and Commufiisu. He
had previously received the memorandum which I'had prevared covering =y
conversation with General Smedley Butler and the effort of Father¥ousalin
to have General¥Butler head an exoedition to Mexico. I informsd the President

IR R A

conceraing certain recent develooments in the Commnist acvivities in the |
country, oarticule*lv the efforts of the Bridges organization in Sen Fran-
cisco and taeir nrog:e>51ve control of the shipping on the Paciiic Coast,
the Gulf Coast and thelr recent exXpansion to shipping operations on the
tlantic Coast. I $0ld him that while their contract will expire on.
September 30, 1926, tney are endeavoring to have it vemporarily exten
Uuull April 14 1937, in order to conform to the same date that the Unix

{

HcloA

-
—
T\

c' ()

" Mine Workers'! contract ex01res, which orzanization is headed by John L.

Lewls. I told hkim that the Bridges o"gani atlon was practicelly cormiroll
by Communists and that the Commmists had now decided to maks very definii
plans to get conirol of the Lewis organization. "

=
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w

e

|

ner Guild

LY

1d tic

I called his attention to the activities of the Jewsp
headed by Heywood Broun, waich has strong Communistic leanlhﬂs, e
has been responsidble for putting out of opsration the Seattle Post Intel-
ligencer. I told him that my information was that the Communists had pl
to get control of thess three groups and by doing so they would be able ab
any time to paraljze thg country in that they could stop all samsolng in
and out through the Bridges organ*zaulon, stop the operation of industry
through the Mining Union of Lewis; and stop publlcaulon of eny newspapers
of tae country through the Newspaper Guild.

. 5
6.

'.’J

-3
amned

[

I also related to hinm the activities which have receatly oc-
curred within Govermmental service inspired by Communists, particuiarly
in soms of the Departments and in the National Labor Relations Zoard.

HW 54533 DocId:3258971% Page 10
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I likewise informed him that I had received information to the
cfect that the Comaunist Internationale in Moscow has recentlj issued in-
siructions for a1l Communists in thne Unlited States to vote for Presi
2sosevelt for reslection and against Governor Landon becailse of the
Governor Landon is opposed to class warfaras.

-
Jdent
fact
bin—;h

The President stated that he had been considerably conce;“ed
about the movements of the Cowlunists and of Fascism in tae United Stat
end that while the Secret Service of the Treasury Department had assure
him thatv uhef had inlormanis in every Communist group, he believed tha
if that was true il was solely Tor the purpose of getiing any inforuat
LpO“ nlots upon his life, whereas what he was interested in was obtaini:

a2 brozd picture of tae general movemeat and its activities as mey affe
gconomic and pollulcﬂT life of the couniry as a vhole. I told him tha
is at the present time no governmental orgenization waich is getiting any
so-celled Vgeneral intelligence information” uwpon this subject. He inquired
| wiat suggestions 1 m1gat oiZer reiative To thls matvier. I told Llm tiab
the appropriation of the Federal Bureau of Investigation contains a provi-
sion that it might investizzte any matters referred to it by the Depsrimeni

of State and that if the State Deaurumenu should ask for us to conduct such

o

an invesiigation we could do so under our present autnority in the aporo-
1 priatvica already grantsd. - He stated that he is reluctant to have a formel
request come through the State Depariment because of the many leaks thersin, |
“dbut that what he would do would be to put a handwritten memo-hhiam_ofmh;§_

orm in his safe in the ¥White House, stating he had insirucisd the Secreiary.
of State to recuest this 1_“3:,utlon 1o De optained by the DoJcrtmart_of B
Ustice. He stated he would nave ths Secretary of State at the Whiie House

tomorrow afternoon, and asked me to call at the ¥hite House at 1:45 p.n.
to see him, the PPBSluenu, and the Secrstary of State, at vwhich tize the
ratter could be further discussed and an oral request could be made of
by the Sscretary of Stats for 1nvestlﬁauion 80 as to evold eny possibility
of ary leak.

He sugzested that I endeavor to coord;npte any investigation f§§§“
alonv sirilar llnes vinich mlbut be made by the Military or Naval Ihte**¢§enc%
Serv;cus. He stated thet the Secret Service was not being brought in on ihis
investigation as they should confine themselves sirictly to the matter of
protecting his 1ife and ths survey wanich he desired to have made was on a
mich broader field. ’ ’

John Edgar Hoover.

MW 54933 DocId:32989719 Pages 11




| JUNN UG L
| . DIRECTOR ) 3 ‘ ‘
‘ .J?tbm'al Zuevan of Juuestigation

“uited States Depardment of Justice
Tlashington, 2. €. : ’
August 25, 1936. '

CONFIDENTIAL MEMORANDUM

o

o Poday, in line with the request of the President, I cailed at tke
Thite House at 1:/45 p.m., and present at the conference were ihe President,
the Secretary of Staie and mysell. The President related to the Secretery of
State his concern relative to Cozmimist activities in this country, as well as
LFascist activitiec. YHe stated inat he was very desirous of having a survey
‘made of these conditions and informed the Secrevary of ‘State that this swvey
 could be made by.ihe Department of Justice if the Secretary of State reguested
the Departuent to conduct the inquiry, &s under the Appropriation Actl this
Bureau would have autiority to mcke such investigation if asked to do so Dy
the Secretary of State. The President pointed out that both of these move-
ments were internailomal in scope and that Communism particularly was directed
from Moscow, and thzi there had been certain indications that Oumarsiy, &t-
torkad +o *ha Russian Soviet Frraszy, wes a leading figure in some ol the
ectivities in this country, so consequently, it was a matter which Jell witaz:®
the scope of foreig: affairs cver vhich the State Department would have & rigat
to request an inquiry o be uude. :

' The Secretary of State inquired if a request should be made in
writing. The President indicated that it should noi be since he desired in
.matter to be handled quite confidentially and that it would be sufficicat that
‘the President, ihe Sccretery of State and I should be the ones aware of this
request. i -

The Scerctary of State asked that the investigation be made afid {ien
made several suggestions - one, relative to the making of a protest, sitier
formelly or inforzally, to the Russian Government relative to its interierence
with affairs in %hic country. Discussion was also had as to the information
obteined indicating that the Third Internationale had indicated preference Jor
Roosevelt 2s egainct Landon. It was the opinion of the President that some -
statement should be zade slong this line by the Attorney General at sn early
date. Tho President asked that I speak to-the Attorney General, upon his re-
turn to the city, about this matter, and he suggested to the Secretery of
State that he ialk over the technique to be followed in this particular aspect,
with the Attorney Uenoral. : : '

. John Edgar Hoover.

P . [ d
|
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D!RL“TAYE OF THE PRESIDEXNI OF THZ UKITRD STATES ot
SEPTEKEER 6, 192

-
.

o A .
-
<

“rhe “Attorney Gnncral h“w been requested by me to instrucy
the Fedcral Bureau of Investlgaiion. of the Department of Justice
to take charge of investigative work in matters relating to caplc pce
sabotage, and violations of the neutrality r-gulstions. .

Qerest. .t L. AL LYo ). v Jeemdan A daa A na\m-.-nnhnnn~un [ ls!
LDy LA hu.&..’u 170 U iailie o ceda e e [P STODIPIN

effective manner on a natlonal basis, and all inform‘vlon isuct be
. ecarcfully sifted cut and Corrcl“tcd in order io avoid confiuszion auq

irresponsibility, . .

. : . . : . H
- "T'o ¢this end I reguest all police.officers, sheriivs, and
all other law enforcoment officers im the Urited States provpily 1o
turn’ cver to the mearest representative of the Federal Suresu ol
Iuvcotlgatlon any information obtained by them relating o csplo
counterespionzge, abot“gc, subversive oo pri ies and violetlion

the neutrallt y la“s.“
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REPORT SECURITY MATTERS TO F3I

o -

“On Scptemoer 6, 293¢, I issued a di-
rectzve providing tﬁat the Federal 3Surean of
Invc¢11gazion of the Depar tment of Justice
should tzke charge of investigative work in
matters relating 1o espionage, sabotage and
violations of the. meutrality revulau*ons,
pointiang out thaf thke investigations must be
conducted in a compr eheﬁslve mann€ér, on 2a

.national basis, and all ipformatiou carefully

sifted ocut and correlated in ovder 10 avoid
confusion and irresponsibility. I then
requested all police of{ficers, sheriifs, and

other law enforcement officers in the United
States, promptly to tura over 1o the nearest
representative of the *Federal Burecau of

Investigation any such information.

"I am again calling thec attention of all
enforcement of{icers 10 the reguest that they

I B B e 2 a2 e . . et R -~ -
TLPOTT LN BUTA LAiUlmarivir prompltly L0 Lpe

‘nearest f{ield representative of the Federal

Bureau of Investigation, whichk is charged
with the respoasibility of correlaiing 1his
material azd referTing matiers which are
under the JthSdlCIIOD of any other Federal
agenc;_W1th respoasibilities "in this field

‘10 the appropriate agency.

"] suggest thzt all patriotic organiza-
tions and individuals likewise report all
such information relating to espionage and
related matters 1o the Federal Bureau of
Investigation in the same manner. -

"] am confident that all law enforcement

officers, who are now rendering such invalu-

able assistance toward the success oi the
Jdnternal safety of our country w111 cooperaue
in this matzier.

fm/z.iﬂw

Janvary 8, 19143
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L " On Sopter be‘ 6, 1939 ﬂ'x" Jc.:m:ry 8 1943 a Presi-

| dentinl Directive was issu :d providing ths tra Pederal Bureeu
, of .hr.'csutgat*! o of ‘x" Departrznt of Jus‘.x c2 should tak : .3
: charge of iavesiigative '.m*' in paiters rcl_.'c,r‘;f to esplonage, )

, sabot._‘r':,, svbversive activities and related raiiers. It vas
X pointad out that tha' inv "’s tigations must he conduc ch. in a .

Teanpirchiznngive tavier on a Natlonz2l basis and 221 4ng forration

carefuily sifted out and correlaszzd in crder tr avoid confusion, S
T th'ﬂrl Tiva ¢n saain Anl1Y dhe prtembdne af o1 Dalavinamand -

et om wm waiisemae @

Officiz's, boith Federa and s“"‘f-, to the reguest thnt they re-
“-oport il im orzation in the aaow‘ covmerated ficlds pre=pily
to thy neorast Pield Reprosdniats 2v2 of the Fedarel Duresu of .

Invastd ;::.‘uicn, vhlch is charge@ with tue regponsibility of : '
cCorrelniing thic o averdal and referting daliers which are wader L -

tho jurisddetien of any other Federal agzney with responsibiii- - 7
#tles dn ihds fiedd to tha 2ppro priate apency, | :

. I suggest that J.l Patriou.mc 0“““’15.22'& jens and ' B
mdiﬂu.ul., Ukarlse report all such informn tion'rolating to P .
csplonnpe, saboizge =.n:1 Lb\'ﬂrei\'~ aciivitiss to the Foderal :

) Bureau o.f Invesiigation in this sae menncr, - . : Lo
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'DYRECTIV CF THE FRESIDENT OF THE UNXTED STATES -

DECENBER 15, 1953

"On Septeumber G, 1Quq Jannary 8, 1943, and July 24,
1960, Pre ddential ,;:cctivov vore,isaued rOQLuStln" all enfoircoe
ment officers, boii rederal and State, 1o report promptly all
ln'ornmuion relatiyng to espioenage, sabotage, subversive activiilies
and related mziters to the nearest field rcpchenta ive of the
Federal Bureau of Investigation, . A . .

: | "Phe Fecural Bureau of Investigation is chargca il
“dnvestigating )1 violations of the &tonlc anrvv Ac incLluding
the 1L1n311 expoxrt or dmport of Tissionable saterial, tbe 1llepgal
possesuion ox trancperiation of fissionable material and the
iliegal production, iransfc *, or pOSCp"FiOH of any eguinment or
aevice utilizing i:calonablo naterial or atonic energy as a military

WQrpon. 5

‘Pissiencbie material’ means pTuLﬂnlun, uranium~&,¢ or
othér. materiul which the Atonilce Energy Commission huas dztermined

to be capable of relicasing subs tsntial cunntities of enercy throush
nuclear 4hain reaction, I an requesting that all cniorcement. ’
officers' both Federal and State, veport all information relating

- to vJoJaplonb of tihe Atomic Encrgy Act to the ncarest ficld repre-

. scnta tiveh of the Federal Bureau of Investipgation,

P ") suggest that uil'patrlot¢c orgenizations and individusls

Ji&ewice report all cuch information to the. Yederal Lurcuu of :
Ir restigation in the same manner." . :

’ T co . ‘

. F A * .

) . .

4 v .

i . .. ‘

r - R ,

1 . . .

' . . ’

L ' .

! . : . . ]
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O : Mr. Da].i)cy - " DATE: 5/16/72 '
koM : J, A, Mintz O/,)}*"/. . . | : : -
URECT:  FBI JURISDICTION: CRIMINAL S
INTELLIGENCE INFORMATION :
. E You requested analysis of the legal authority for FBI
' criminal intelligence collection and its relatlonshm to owr statutery

jurisdiction i criminal matters. v : .
"The gathering of criminal intelligence information"
describes activity not subject to precise delinition. However, its
general objective is well understood by those engaged in law enfcrcement.
There exist malwdz_als and groups whose daily occupations are directed
toward prefit wi houL re'"ard to the restraints o1 tne mv'. :u Yy Liw

acts may be cbsery ed DY LhC most astute lav enforcement obhserver.

Their existence and COHt’”lb“th*l to the sum of criminal behavior has been

detected and to some degree measured by the collection of daia "o“-cerning
their personal life- Styles vroperty holdings, associates, influe <,c and
-access to capital. Such information has been characierized as "'eriminal

intelligence, ' : RS

. For years, the FBI has been aware of the need to ideniify
these resources of the criminal element, Congress responded to (his
need through the Organized Crime Conitrol Act of 1970, The Congressional
fmdm'rs were that organized crime in the United Siates is a highly .
soplustlcated, diversified, and \Vldespre'ld activity that annuvally drains

. _billions of dollars {from America's economy by unlawful conduct anc 1 by
the illegal use of forceé, fraud and corruption.. Legitimate business and
Iabor unions .are infiltrated and corrupted and our’democratic processes
are subverted. The problem was declared (o be .of of national concern
both as to owr economy and the domestic security. '

(\ \ - CONTINUED - OVER
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Memorandum J. A Mintz to Mr. Da! 'hnj
BRE: T'BI JURISDICTION: CRIMINAL
INTELLIGENCE INFORMATION

The Act attempted to attack organized crime by making
criminal the management of syndicated gambling and by prohibiting
racketecring activity characteristic of organized crime inciuding the
use of illegal proceeds for investment in legitimate business enterprises.

The long-established suspicions of law enforcement officers

were confirmed by the Congressional findings but statutory enactments

did not eliminate the conduct des cribed as ev11 therein. There remains

.the task of establishing the identities of those constituting the national

menace and developing prosecutable evidence of their guilt, "Criminal
intelligence' collection is one means by which this l‘eSpODSlbl ity may

be fulfilled. It may be the only practical means in view of the scarcity

of witnesses willing to testify and of the high mortality potential of those
who do appear. A classic example of such intimidation is reportedin
United States v. Addonizio, 451 F2d 4Y (3rd Cir, 1972) where a piuspeiiay &

it mmnn e A Amamtentian A M e TAIA A An Aananmmane nafo An thae coat nf hic

Kbep your mouth shut, "

e R

ecar wlnch read ""This could have been a bomb.

. .- Accepting the need for intelligence gathering as a practical )
necessﬁy, the issue remains as to its propriety in the face of Constifuficra
protections.  If the Supreme Court anhounces that individuals have a
Constitutionally protected right of privacy that may be overcome only
through established arrest, search, and subpoena procedures, the issuc
will be settled. But, thus far, the Court has only drawn upon the concept
of Constitutional privacy to resolve cases involving special circumstances
such as marital aifairs (Griswold v. Connecticut, 381 U.S. 479 (1563) ) and
interception of communications (Katz v. United States, 383 U.S. 347 (1967)

Y

) and

More specific Constitutional limitations on the criminal
intelligence function may be found in the First Amendment protections of
speech and assembly; the Fourth Amendment prohibitions of unreasonable
searches and seizures; and the Fifth Amendman privilege against
compulsory scli-incrimination,
1Y

The theme con51stcnt1y found in decisions havmrr a bearing on tl
relationship between these rights and the collectien of criminal intellizo ce
is that, when in direct conflict, the collection eiforts must yield. Suchis -

P S

. - .
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Memorandum J. A. Mintz to Mr. Dalbey
RE: FBI JURISDICTIOWN; CRIMINAL
INTELLIGENCE INFORMATION

g

not to label criminal intelligence as necessarily thc product of mqlpra tice,
but to recognize the paramount nature of the Constituticnal interests being
safeguarded. Other incidents of government regulatory authority have
b@en required to yield as \mll when confronted with legitimate claims of
Constitutiona] protection, e.g. the administrative search cases, Camara v.
Mummp’tl Court, .387 U S. 523 (1967) T :

‘Overt and obtrusive conduct susceptible of being characterized

-as harassment may well be enjoined as, for example, was the case of an
obvious 24-hour-a-day physical surveillance of an individual, his home,
relatives, friends, and associates (Giancana v. Johnson, 335 F2d 366

(7th Cir. 1964) cert, den. 379 U. S, 1001, ~Similar results might be
expected where an identified officer loiters in the subject's place of
business (Bee See Books, Inc. v. Leary, 291 F, Supp. 622 (SD N.Y. 19868}
or openly attencb crganizational meetings where NS presence inhibits )
caraninninstinn and tha fnancantinn Af tha huainaca af tha aceemnhiv (T;nnnc .
309, United Furniture Workers v. Gates, 75.F. Supp. 620 (ND Ind. "1"9'?87 Fe
,WCV01*, open photographic surveillance of public gatherings (Donahos v,
Duling, 330 F. Supp. 308 (ED Va. 1971)) and secret rnomtormrT oi
crlml_nal a‘cti_vities through the use of undercover agents (Lewis v, United
States, 385 U.S. 206 (1566) ) and informants (Hoffa v. United Szatc BRI
U.S. 295 (1966) ) have met with judicial approval.

. Obviously, criminal intelligence information gained by un-
reasonable search and seizure or through compelled self-incrimination is
tainted and subject to judicial co*ldemn'mon upon complaint of cne having
the requisite standing. : - o -

¢

Perhaps, the decision coming nearest to discussing the
legality of criminal intelligence collection was Anderson v, Sills. 108 N.J.
Super. 545, 256 A2d 293 (1969), (reversed on the ground more complc.c
record was necded to support the decision) 56 N.J. 210, 265 A2d 678 (1970}
New Jersey had responded to the threat of continuing civil disorders by
collecling intelligence information on persons and events alleged to have
some relationship to such activities. The trial court held the collection
effort to be unconstitutional because it conflicted with the First Amendment




et

Memorandum J. A. Mintz to Mr. Dalbey
. RE: FBI JURISDICTION: CRIMINAL
INTELLIGENCE INFORMATION

Howevcr the court order to destroy the intelligence ﬁles excepted instances
"where such information will be used te charge persons with specifically
defined criminal conduct.™ 256 A2d at 305, Thns, the decision may be

. 1 interpreted as drawing a distinction between collection of intelligence

: { information where polmcal or social factors are involved and First

Amendment freedoms therefore may be directly inhibited and collection .
of criminal intellizence information where the objective is the esmbh,hmen.f
of criminal conduct and the identities of the offenders. While the Fourth ’
and Fifth Amendment may be enjoyed by the ghilty and innocent alike, it
is improbable that the First Amendment would be stretched so far as fo
protect freedom of speech and assembly when such speech and assembly
constitute clements of a criminal oifense, On appeal, the Supreme Court
of New Jersey returned the case for further development of the record
and observed ", . . the executive branch may gather whatever informaticn
it reasonably believes to be necessary to enable it to perform the potice
'roles detectional and preventive. A court should not interfere in the

~ LR T A s T e .e LW N B S R ) [ A X ¥

“AVD\;&L\/V UL lJL VUL UL vaw Ladtit Ul al vt al 111\.30. LUV LU Al VLU,

.

A tentative conclusion may be stated, subject to further develop-
. ment of thercase law. The gathering of crimine .1 intelligence informatiion ~

. for the purpese of develeping evidence of specific offenses characieristic

" of organized crime is legally jusiified as well as practically necessary,

. Where there is diversion from the proper objective and such coliecticn
efforts are manipulated to cause harassment or whére such activity conflicts
with Constitutional n'rhts to tmt extent the criminal 1nte1hrrenc<, program

* must be reformed, S

- . .« . . o

-,
o,

<
.

g

HW 54533 DocId:325%8%715% Page 21 - 4 - ) ° .




Lo . o —

| Cenorat 1o1m. w0, 10 . N1 =104 e -~

[ . . SIAT PeY ICuNcis . . . A )
*- nu Ot

g B *UNITED STATES GO\ .rm:w ' R : ‘
]%emomndum .
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ugject:  FBI AUTHORITY IN DOMESTIC .
INTELLIGENCE MATTERS Co

hd -~

You requested an analysis of the Bureau's authority to conduct
domestic intelligence investigations. The question .of the jurisdicticnal
basis for these investigations is being examined at length by the Domestic
Intelligence Division and will not be discussed here, .

It is fair to say that the domestic intelligence program is one
of the more controversial areas of the Bureau's activities. ¥or one thing,
an intelligence investigation casts a broader net than inquiries that are
Siroctcd tovard the Pv\n’\‘l af a QT‘QO("I fie offense. A laree amount of 1"1\' dnia
is collected, much of which has no immediate bearing on potential of ooy
or offenders, But seemingly trivial information may later become impori: ant
in the detection and prevention of violence or civil disorder, There are

. also fears that these 1n\'cst1gauon° may. eventually touch upon one’s
- political beljiefs, habits or associations; or that information coliected for
& '_proper purposes may eventually be misused at the hands of Government.
" Each is a legitimate concern. The notion of Government prying into the
personal hves of its citizens is repellent to all of us. And yet thereisa
strong sensc that the Government must acquire necessary intelligence
mformqtlon if it is to meet its responsibilities in connection with the
* . . national security.

. One of the major concerns about our domestic intelligence
activities is that they are not supervised or monitored by any outside
. agency., The claim is made that the Executive Branch has been left wide
discretion to define its own authority, and to choose the dircctions, mcthods,
- and focus of its investigations. For onc thing, the law has never made
clear what facts and circunstances must be present to authorize an
intelligence investigation, nor how far such an investigation may lawiully
. - proceed without being directed toward proof of a specific offense,

* CONTINUED - OVER
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" Memorandum J j@&. Hotis to Mr. Dalbey .

RE: FBI AUTHORITY IN DOMESTIC ' _ )
INTELLIGENCE MATTERS ' ‘ .

And unlike the practice in criminal cases, our clectronic surveillances in
security matters are not submitted for prior court approval. Tor ancther,
the exclusionary rule which provides the usual mcthod of judicial control
over investigative.procedurces, is not often availuble in secunty cases.
Since the goal is largely preventive, these cases seldom come before the
courts., As a result, the public, the courts, and the Congress have very
Jittle information about how we operate in domestic intelligence matters.
and what we do with the information acquired.

In re\sponse to this sﬂ:uatlon some mcmbol s of the Congress have
pressured for tighter controls over the Bureau, perhaps in the form of a
watchdog committee to oversee our operations. Senator Ervin, who chairs
the Senate Subsommittee on Constitutional Rights has express ed particular
concern about the right of privacy and the authority of the Government to
gather information, In an exchance of correspondence with the Department
of Justice, the Senator has requested specific documentation of the
Department's guidelines for the gathering and retention of domestic
intelligence informaticn. He has also suggested that legisiaiion might be
enacted, requiring a showing of probable cause before an investigation can
be initiated by the Govermment, It is doubtful that any such mea sur e would
pass the Congress, but the I'JroPo.Jal does show the mood of the times.

“ieish . A parallel trend may be developing in  the courts. In several
recent cases, plainti{fs have made the claim that Government informaticn
gathering, Wluch coes beyond the effort to apprchend criminzl suspecis,
may have a "chilling cffect' on the exercise of First Amendment rights,
These challenges thus far have not been successful, Anderson v. Tills,
56 N.J. 210, 265 A2d 678 (1970); Donahoe v. Duling, 330 I.- Supp. 508
(E.D. Va. ]9’71), American Civil Liberties Union v. Westmorcland, 323
F. Supp. 1153 (N.D. IlL. 1971).

The courts have generally recognized that one of the principal
_ functions of the Bureau is to gather information law violators, agitators of
v« violence and possible subversives.. Tatum v, Laird, 444 F2d 947, 957
~(D.C. Cir. 1971) cert. granted, 404 U.S. 955 (1971); The Fifth Avenue
Peace Parade Committee, et al. v. J. Edear Hoover, et. al., 70 G, 2645
HRT, dccided February 16, 1972, The Court of Appcals for Ul(, District of
Columbia Circuit, has obscrved that the identity of the agency gathering’
such information is determinative of the significance of any alleged chill to

MW 54533 DocId:32385971% Page 23 e
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Memorandum J, B, Hotis'to Mr. Dalbey
RE: FBI AUTHORITY IN DCAIESTIC '
INTELLIGENCE MATTERS o .

p .
‘to First Amendment richts. Thus, in Davis v. Ichord, 442 ¥2d 1207 (D. C.
Cir. 1970) although appellants “llewedly felt chilled by a Congressional
Committee's investigation of them, the Court of Appeals found there was.
. insufficicnt justiciability in their claims to create a viable case or
». 7. - controversy. This was because appellants had '"{failed to bring the fear of
I investigation by the present Committee home to themselves,” their fears
. were wholly speculative; there were no criminal proceedings conironting
them; nor was any aclion pending. Moreover, the Court in Davis {found
that the power of a Congressional Committee began and ended with the
investigation; whenever a Commniitice of the Conffress seeks punilive action;
the Judiciary must become involved, and thus every investigation has a
judicial check which operates to rruarantee the protection of constitutional
rights. ' :

This latter aspect of the Dav1s decision was piven perspoctive b
g v 1 J

the Court of Appeals in Tatum. In contrasting the potential impact on First
Amendment rights cccasioned by investigations conductad by the military
\

with investigations conducted by a c:1v111an investigative agency, such as the
.Federal Bwreau of Investigation, the Court observed:

. The compilation of data by a civilian investigative
agency is thus not the threat to civil liberties or the
- deterrent on the exercise of the constitutional right
. of free speech that such action by the military is, because
a civil investigative agency has no inherent power always
being subject to the well-defined restrictions of law and
the approval of the courts, * * *

There the Court pditedly examined the "sourcc of the chill'' as it had in

. Da\us, -and in applying the "'chilling effect doctrine”, singled out the I'BI
as a source which does not generate a reasonable basis for mlnbltmns or
apprchensions, In this connccuon the Court otatcd

HW 54933 DocId:32%3%715 Page 24




Mcmorandum‘ B. Hotis to Mr. Dalbey .
RE: FBI AUTHORITY IN DOMESTIC .
INTELLIGENCE MATTERS

h .-

' Referring to our holding in Davis that the
Ysourge of the chill" is important in determining whether
there is any inhibiting effcct on the exercise of First
Amendment rights, we think that there is a significant
difference between investigative actions taken by a
military agency in reference to civilians and similar
investigative actions taken by a regular investigative
agency of a civilian branch of the Government.

One of the functions of a ci ahan mvestlcratlve
- agency, such as the Federal Bureau of Investigation, is
- to compile infor mation’on law violators, avltators of
violence, and possible subversives., It has always been
recognized that this is a delicate function, and it is

exercised under the direction of the AtLorney General,

Investigation is performed by men a maiority of wWhow are

under the direciion of lawyc“s in the Justice Department,
and the information compiled is only usable and eifective
through court action. The FBI is powerless to imprison

or to affect his liberty in any way e\cept through the
action of the cour ts.

. - .

As to the surveillance of public meetings throuffh the use of
imormaats it has been held that such surveillance is not per se actionable.
See Donahoe v. Duling, 330 F. Supp. 308 (E.D. Va, 1971) (police -

surveillance of street demonstratlons held not to offend First Amendment
\ ' rights).

The Supreme Court in Hoffa v. U.S., 385 U.S. 293 (1966), held

that the usc of sceret informants is "not per sc unconstitutional”, and does
L not violate the Tifth Amendment privilege against self-inerimination, nor
the Fourth Amendment prohibition against unrcasonablé ‘searches and
| seizures. The Court upheld, as reasonable under the Fourth Amendment,
| - admission at trial of evidence obained by an undercover informant to who
a defendant spoke without knowledge that he was in the employ of the pohcc
385 U.S. at 300-303. Sce also Lewis v. U.S., 385 U.S. 1206 (1966/ and
Lopez v. U.S., 373 U.S. 427 (1963),

| .

. -
\ . . . . o . .
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Memorandum J. B. Hotis-to Mr. Daibey
RE: FBI AUTIIORITY EN DOMESTIC
INTELLIGENCE MATTERS

4

Moreover, the Supreme Cowrt in U.S: v. White, 401 U, S. 745
(1971), recently held that the use of secret informants does not violate
any constitutionally justifiable expecctation of privacy under the Fourth
Amendment, even when an informant uses electronic equipment fo transmit
his conversa_tions with defendants to other agents, '

If the use of undercover governmernt informants without a
warrant does not violate the Fourtl) Amendment and invade a defendant's
constitutionally justifiable expectations of privacy, Hoffa v. 1.S., supra,
and such informants may write down their conversations wiih derendants
and testify concerning them, or simultaneously record and transmit such
conversations to others, who may testify against them, On Lee v. U, S.,
343 U,S. 747 (1952); U.S. v. White, supra, then clearly mere visual

ft LA i T A barr Saafaciann Ambor Ak ane Ll
eunvailloncat!! of Tlﬂln.li.‘.: in Jo500S00 vicw Sy Al Slhlanes av yuu.u.v u.u,pu..uao

would not violate their constxtutlonal rights,

It would seem that’ those who elect o present their views actively
~ in the public arena deliberately expose themselves to the public. Sce
: 'Assocmted Pross v. Waller, 388 U.S. 130 (1967). Any recording of their
activifies by the deifendants does not invade their privacy any more thon
does a newspaper, radio, or television story, and, indeed, much less since
any information compiled is usable and effective only through court-action.
Tatum v, Laird, 444 F2d 947, 957 (D.C. Cir. 1971),

More difficult questions are presented where the investigation
delves into the private affairs of the individuals or organizations. But
even here, the courts have generally sustained our procedurcs so long as

they comport with the restrictions of the Fourth, Fifth and Sixth Amendment

The Fifth Avenue Peace Parade Committee, et, al. v. J. Edvar Hoover,

et. al., 70 Civ. 2640 HRT, decided I'cbruary 16, 1972, (examination ol
bank records) U.S. v. Gcrhart 275 F. Supp. 443 (8.D. W. Va. 1967)
(examination of bank rccorcls),.l\lnmcr v, U.S.. 312 F2d 632 (3d Cir., 1962)
(trash covers); Cohen v, U.S., 378 F2d 751 (Sth Cir. 1967) (mail covers);
U.S. v. Van Lecuwen, 397 U.S. 249 (1970) (detention and examination of
packages in the mail); Mancusi v. DeTForte, 392 U.S. 364 (1968) (seizure of
union rccords); Holla v. U.S., supra; U.S. v. White, supra; (use of
informants). '

-
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Memorandum J. B. Hotis to Mr. Dalbey
Re: FBI AUTHORITY IN DOI\IESTIC
' INTELLIGENCE MATTERS -

In summary, if is premature to say that the First Amendment
line of cases, dealing with the "'chilling’ concept offers any substantial
impediment to our infelligence investigations. There is less reason for
optimism, however, with regard to congressional intervention. We
should be prepared, therefore, to meet arguments regarding the need

. for outside supervision. The sound answer, which should satisfy

_governmental needs and individual rights, is found in tight mternal
.controls and carefully developed O"uldehnes.

31

-h

-6.
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. ’ INIELLIGENCE COLLECTION

The IFBIfs intelligence function is well cstablished

)

and docurmonted., " Tet, our work in gathoering intelligence has

been the subject of continuing critleism from segments of the

press with charges boing masz 24K the FRI is conducting without

awthordty security investigaiions of pergons who are not in

™

ﬁioiaﬁion ¢ tho law. _It Les 'alzo been charged that our intel~__
tigence collection 1o uncontrolled, capwricious and dwells on
pevaorhl fdionynevantax withowt there Leine any security intorest
involved., Fragmonte of infomnation; distorted and twilsted to

convoy the false impecsoion that the ¥BI is wantonly disregarvding

1
1

the privacy of eltimens, bhave hoeen published. s

Tho YFBI does not conduct securdty investigations of.
Cwndividuals without clear-cut authorlty and tight controls,
Critics have token fragments of intellipgence which have come to
their attention and built them up into vhat is repreésented as
the end product of sceurity inrTastigations with political ovor-
‘tonea, In these instances, the items upon which such importance

was placed have becen fragmentary intelliigence fron substantive
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investigations and could not be vicwed in the 1? real oiEJ ficance, .

-

except as they L1t into the overall perspective cf the case.

This 1s inaicative of the danger of using piéccmeal intclligence

taken out of context; properly uscd, however, intelligence

is a legitinmoie and neccssary part of all ;ecurﬁty investigations,
Intelligence is informntion and the collection of it ;s

insepara bl& Lron efficient investigative oporabions. ¥In fact the

m

i
tvomwinve stiymticn and intelligence~-~ave mutullly uopnnaenm.

In the sccurity fiecld, it is vital that the Federal
Goveriuzcnt detect factors which have a direct Lzaring on
sponsibla wicdafiones A9 Yoo wo¥atod 42 tho overdhrow o Jdociouciicn

2

of the Goverament., Iantellicence develsped to identify individuals
wvho have a2 propensity for revolutionary or racial violence ox

¥ . :
Lave: "affl tions with subversive or revoluticnary groups is

*he_laws designed fo pyotect the

[N
e
@
(]
3
)
o]
3
0
0
£1
[
=
ct
O
>
c

esscnﬁiql'igw

integrity of the Government. Intolligence is al

C?
n

o essential to

*

the detection of atteupts or conspiracics to move avain c the

-

Goverurent, actions which nn y themselves be crimes.

* No cona»ibuticnal provisions, statuuo*y enacinents

or judicial rulings have attompited to oeprive law enforcement

of its intelligence func+1on, @lthouﬂh varlous attempts have

. b
. N 1 . ‘ ’
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.Eecn'mgdé to éefiﬁé oy Iimiﬁ_thé n.éasheﬁéomﬁaaseé Ey '
£utoiligcnce and pafticulafly'fhe techniques of collection.
¢ 18 aloo recoguised that sone intellipgenca éuthering
-activities way have an incidental "ehilling" cffect on individuai
citizéus. The specire of thc“Government's invc#tigatoryi
presence may‘cause.a reaction in citizcns?inhibiting the
“Gxercise of their full consztitutionsl wights. Fherefore,

& bhalance between the reguircements gf the Government and the
‘conatitutional pights of cifizens nust be maintained.

The inteclligence Functioz of investigation, must be
bhoth ronconablo andt orantdiond T véyioz in acona and Intanaddsr
with the sericuziess of tho ﬁrovision it esecks to cﬁforce.

It 4s peliher reoscnable nor praciical to laﬁnqh.an aggreésive
, intg}iigcuce codicetion effort concorning the activities of thosze

v - > . 1 , ) II. )
who might vetentially viclate a local artilittoring ordinance.

Detection of a concpivacy to borb the ¥hite louse, on ¢ha . . .
sat 1 - x
T LQfher hand, eertaninly justifies a continuous and intensive o

fntelligence effort to identify the participants and gain

knowledge of any specific.plans,

t.
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IR T is usndatory that a ‘Governmont protoct it?
fnbegrif“ and thiz hag boen rccognized by jUaici 1

puthorities. Ordinsry crices victiuize an individual o1r

groups: crimos agaiust the enistence of the govevnmenﬁ
victinize gociety. Caxrying these crimes o ﬁhc ultinate

produces tha ultiuate crine against scciety-~the destyructic

of that soc iety.

~ . 0

It 4s. ¢clcar that the agpirations of most wev uiut“““‘“”

.

groups faxr eiceed their capability to achicve ihoir ulcinat
objsetivez,. They are, however, quite capable of erﬁding
the knLoo%~ ty of tho demccrat*c systea by lcesser acts aud,

not diccowraged cx thwarced, nlght \c?l accuriulate tho will

- < g

and power Zur woye Geceisive action. Tho drawvistic succoess o

the Castro rcvo}ution iz a gsufficicnt example., Conseguoantl

chtinuing7intelifqence collection yelating to all revolutld
34

. individuals and organizations, comersuwrate with the inued:

L.
. ace
LI )

‘threat posed, 1s imperative to proper vigilance.
. The ¥BI scrves a5 a prime producey of nicli“a-nc
fox tho Ixccutive Brazch. Over the years it has provided

information concerning hostile actions directed against the

. N . ‘.‘
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. by foreign gove rndents, tholr intcllﬁgcuce services and others
acting in their behaif., O©On the domestic scene the IBI hag

. penotrated cozspiracices yanging from the cemmunict underground

to the hooded night riders of tho linn who torrorized our
_black_ciiizcz But, in the 1960's explosive changes occurred

in tho internal security problcems faced by the coantry. These
changes were'refiec+*d in both the scope and nature of the
F3i's rocpon~e ard i1 <he intclligc 13 requis nents 1eviéd
~upon the IBI by the Ixecutive Branclf.

In the decade of the 60's, social chaﬁgc.énd upheaval

added to the critical arens of the FEIi's intelligence

e

responsibilities the problens of revolutionary and extrzuist

&

v activiiies. America jas stunned by violent student disyvuptiicns,

bombings and ricts. Spanning the decade were civil rights
- ) ' 9 .
protesis, yeactions against thenm, and ¢ragically, the buwriing

and 1ooting of Vatts in 1665 and the COnxlagTaLiO 1s in Detrodlt,

-

Nowark and VWashington, D. C. 4nd, what had been the youthiul
{dealisn of the emcrﬂipg new left in the 1852 Port lluron

© Statenreat was drowned out by the obscene Veatherman war cries
I : . , .
; . . e

] T . C. - . T .
. ., 3 . .
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og-they took th 4y revolution to the strcets of Chlcago in.
69 during thelr “qus of Rage., .
As tlo tide of crine and disruptionr swelled, 1t
brought with it new and pressing problems on the dousstic "

Al

gecurity seccne. ¥IBLY douestic secusity investigaticns

(3

L]
increaced

nccoxdingly. Thoxo was alzse am iunediate increase in IBR

intelligence colleetion concerning the lawlessness
tactics of theze cmorging revolutiouary elonents,

Intellironse colleehlon wis esgsentidl in co
vith theae gew domontie security probleong. This faet
recognized by The veports of two J*ééidannQT Commiss
Tho report of the Hatlonnl ﬁavisory Goumissdon on Cuv

(u zrack Qowmissicn, 1I968) ctiressod thai thc “C“C Go U

foformation belore and during disorders cranicd speci
proplens. It aitphnsized that law en wforcencat organiz
uust devolop the weans ¢o obt ain adequate intciligena

splanning purposes and thot iaw enforcoment should “gi
't

.
L 22

_well as agtual civil gizorders. o
s i ' , i .
s ':. P * .:‘.
hd . . .| '

TN
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" 8imilYerly, the President's Commission on Campus’

*

Urrest (1970) {cok special note of the need for intelligence

LoAn effective law enforcemeznt. The Ceounmlesion stated in its

V

3

BT

veport, "It is an undoubted fact that on come caupuses therc

-~

are weld and wouen who plot, all too often successiully, to
bura and bomb, and sometiue~ to uaim and kill.' Tho ropoxt
.6oncluded that the beat,sﬂg@-samgtimes the only, &eans
jaw enforcement hasg to thwé§t or preyeuns such'plots is
through “clandestine intellipence wori ™ I
Provention iz the very escence of the pr&per uaé
28 Lntoiliornan, @ he forewnvned in fo ba glaccd in a
position to corry cut coumternzasurcg to meet a threat. During

the mags actions and violeat confrontaiions of the 1960%s,

27 .intelligoencet colicetion was crystalilized in disscmination

Y

giasn, This intell ace

164

of inforuation to other govesunent

jra]
03
(6]
L
[y

-

@

provided them with an essential vorking tool to contend with
public digoxders and sctivitics of n revolutionary nature.
In & wmemorandum to tho Direcior of the FBI, 9/14/67,

.&'.
Attorney General Clavk stressod the iuportance of intelifgoence.

The Attorney General asserted. "It is most important that

N . - ’ ' R
- - . . Lo

-

+ L
.
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you use the maxinmun ﬁvailabld‘résburces, inﬁéstxg: tive and . :'- =
sntelligence, to collest and report 211l factas bea?inw unon |
{riot mctivity).” Iloborating on this poiut, he sa*d, ¥

thease circumstances we nust be cortaia that overy ntt supt da

-

boing wade to geot all informaticn bearing upon those probloms;

U
23
[y
j=a
[@]
[y
o
o
Q
pu

t¢o take every step ros:

+ «~

toruine vhether the xioting

=

o y s~planned or o ganized; ard, if so, to determine the
tdentily of the people and intoreste davelved; and te deter
this activity by proupt and vigorous legni acticm.” Tho

Attoxney Generalfs cvaluaticr of the fupozianes of

intelligence in this ingtapcs appiicn with ogunl Zorea fo

-

other arcas of the FRI's socurity wor
In Deceunber, 18067, thc Departwont cof Jn"*éoe, LWAYO

of the high prilority of Intellige ~we in desiing with civil _
. ) _ .-

dﬁBOYUC?S urcaﬂed the Ircrr—D Mgnon Inforamstlon Tolt., %his
[ A

ia a repositony for "reports which welate to individual or . ...
‘Q .
organizagionul activitics which way play a part in lastigating

oy sprceading civil dicowders™ and includes intelligence
“rolating to blach power and black nationnliist oxponizations,

s
-

[
.
[

D s . . .
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officors and nembers thereof, raciel incidents througiout

¢he country; and.any specifile decuonatrations whiéh arg
.boeing planncd aud are of such_nafuré‘as €¢ ronder ﬁheﬁ
eﬁbjccz to the possibility ¢t violdnce." Quick xetricval
of this intcilicence was eamphasized through the use of ceaputers,
Attorney Genesal Mitehell wrote to the 5*§‘birecﬁér
.on Hay 17, 1971, cbnccrxing fhc Intelligenes Evﬁ;uaéion.
Committeé,cre&teﬂ to nnalyze‘an§ evalua%o_igﬁell%gcnca for
tﬁe gui&anco gf %he ¥hite House and’other depﬁrtments of
the ﬁxecutive Braneh. In this memorandum,'the Attorpey Gouneral

sgiated, "Intensified activitics on the part of militant ’

wgroups here in Washington, B. C., and elsewhere ia the country

$de

2leaxly point vp the nced not only for the gathering of

the highest quality intolligence available but also for an

B - ¥ .
- expsyt analysis and evaluation of the intelligence product
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