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Pl<:~intiff dCIUC!::l t..'1~~ there arc no is:;;uas of m~t.eriul 

\ 
\ 

ral"' . .dlt."ll. of l~oiti·l:.c tmd AuthorH:io;;';s," defo::.nd<~nt ~:tatcs that plaintif ., 

.,has rcc_::u.cst9cl pcr.rLliB£ion to in:;;:;;>~c~ ccd:.nin eyr.lct~'i]rZ~phic: · analy:> 

o:f bullcta a."'td huD. t:;t frugnnnts rcco·.rc:rccl fro:'' the flC<m~ oZ t.ho 

assnzoiiwtion of P>.<'-!Ziqont ,John E'. Kennedy 5.ll D<tllas, Te:-:-""S <Jn 

·~ 
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-·c _--,_ .. ~-
··it, 

. ~-

!' .. 
The bullets nnd bullet fragment.<:~, ap.:lci.:ographic nn<llysc 

··~ 

. ., ·- . 
1.1ovoraber 22nd/·4t:hG ela te of tho assassination, but some '.iG:r.o -'~i:rcdo 

~ ~ .. . ·: 

veredM on · ncv.cmb~r- 7.3rd nnd at l a ter times.- . ~'hey W!;lro "r.ccovcrcd' 

generally not at the "r;cc:ne" but nt D~llas• I?_m:l".J.ancl l!o::Jpit~l, · 

D(!thc~da l~<:tval · F..oopita l in l-1a'iyl4nd, anCI at other plac~s~ · incll.tdi 1·3' 

1·1 ashi.ngtO!l ~ D.C. 
_._.;·, .. 

·.• J.!ox·e important, defendant state:a as a. matter of fact 
.. 

... . · · -·· . 

. (sea pa<J3 _ono 'of · hie Stutomont of 1-:!.o,tel.•ia'J. Feet} t1nit the records 

sought 11 <\re par.t of <!ri • investigatory file compiled . for l<t\~ en-

. f~rceinent purposes • . !" . It ;ls plaintiff's contontien that tbiz iiJ 
. -

inco:trect and th'-lt ;tho :rocor(<o .ill f:act Were not COl'.1)_:1iled for any . 
. . 

la~1 cnforcc..~eiit pu~po ::;e but m:clui:d.;~-e-l::t as -~art o.r an inv,~t-i tig~:.. 

tion recrtics'l~ed by Prcsideirt Lyndon D. Johnacin on Uovomb~r 24 , 196 1 -· . . .. --
E.x~cutiva Oruo:r lll30t and S. J. · R£:s. 137, 88th Con<]rcss ••• none) 

.of \1hich involved "lm--7. cnforccmcmt." 
-: - - . 

question \-:hich apponrs to be a rni;.;tild qtwotion or fact and lt-tw. 

· ~ -. ... . 
-~ .. 

. - ~· -· 
. '.: :.... . ~-

. ....... . --
.. -:-.:.·.· _·._ 

.: ; 

. On page b.:~. of .its r:r.~,oranaum of !>c•lnts and Al.tthoritic "' , 

<'lofenc1ant _prop"'rly cit.~s- ~~wm~U~ll (b) (7) 'corrE:;ct.ly n:-s--.. inv.::oti-
. . ._ .,. . . 

gatory files compiJ.e:d for _l~w .. cnforce:nont purposes (!:<c~pt to · t h ,~ 

ex t ent availnh lc by- la~-/ to a r~rty ot.h (;r than an· <>-gcncy." 
. - · .- ... . 

oinclosuro ?.11 files \•Jhich the govcr~cnt ~!ll._?ilos in t .h e com:::>e 

·---: 

_/ 

\ 
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.form<r.l procm:c1,ings. ,.: {und~scoring hdcicd. J. ~.·he thrunt 1u:;.y •or. · 

·-
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.... ~ -,'': '· 

clcnr that th·nle .are:;-;;i:wo cY.plicit lip1itations on ,'~h<::l . ~cr.Jpt:i.on for 
.. , .. _ .. :; .• 

"inveetigritor-J( filo::;" t · ·· ·· . . -:.-.-; 

,: 1) they a.ra e:x:~C_;rtpt. only if pompilcd f or· J.<:w onf OJ:ccmcn'· 
:;_;·.;. _ 

.": • -,;.· 

.·. ' purpOses. ru1d 
>· " 

by_ lm<~ to . a private party~ 
.... ~ .. 

·· As· to liha"l;.hcr tbera mis a: "J,r:•M enfm:cc.incnt pur1)::>3c" ·'in 

.don\pilation of . the sought spacto..-;r.nphic anal~n:cs, no b o t.l:.(! r v~itnu~-3 

C<lQ be found tha';I FBI . Director J. · !:ajar l:Ioover. · In tastimony 

pltice beti1a.,;n Hr"' Hoover and· Hr. ~1'~ Lee. Ran1;:in~· Gcri.~.ral ·CO\wisol · t 
. . . . 

.,• . ('"~· . 
the _ Com~ais nion ~ 

_.·. 
. >f . : 

.· ~ . . '.·. -·. 

" Hr. Rn.n!{in. You h ::;vo p!'O\rid ,~d r .any thin']::l \:.o nz 
in r:t3::dtrtinq tll'.) . Cor;;n:L~ sion in connoc\::i.on VJ.i;th{t'h:~ c 

· invontigatir.m ana I c.nznmc, i':t lc<:~.st ~n a g o:mr;rwl wr,y; · 
you m:o fa~liliar \'iltl1 the invc"stig ation of til l') <! ~::.v nni~ . 
mtt:!.on of. P.:: e oid,i,nt. K·ml1o<1y, is t.h ;:, ·c c o::roct? 

Hr~ Hoover. -~'i1at io correct. 'iillon Pr~~sidcnt ... Tohnson 
retm:nc d to \i'~f~hin<JtOn ho eo;;ununic_,_t .c<1 \1ith r:~ .:: •,iL :hln 

.: tb~_ firzt ~4 bou~-s -, ~r~~ - a_~;J:.ed the Bt.ir ou.u ·~~) ~- · pic~~ \ 1;? -

. tho . inv~sti'Ju.tio.'1 of ~he a3:;<ts£in'-lt:::i.on bc>c:::!U:>e a::~ you 
nr~ ri."tr;:!t:e, t11.c:C z is .no r-·c-c1.c:t~·nl j ur;:~ ~;dict:i. o;"l · rcrCn1~1i
an inv~ ~tir;at:i.on. It 5.3 ~ot:' a .red,,r-21 i-:-c-:::ir:.lo-to l~ill 
or b.t-;c.:'lck'dic-I;r 'Osickmt or t.he Vice Prcsick:nt or con:l 
of th~ contin1.1:i. ·~y of o££ic~:x:a ~;ho vlculu succe~<d to 
t.he P:r.cnickncy. · · · · 

uo·;,;ovor, <the Presick:nt h <l.s a right to rcqueot tho 
I>tu:eo.u to m.V..c opec:ial inve:r; tigat:ions, <1-nd in "..:hh~ 
inot:<:>nc(.! h~ a:::kt~d that. thi s investig-ation b e lNic:i(! . I 
immcdlutaly a:; s i ::;ne.d a t:f'~'ciaJ. foJ.:c£~. h c."lded by t .hc 
specia l · ag~nt il1 chCJrge at. -D~-ll 'J. s, ~~ex~ ~-. , -to ini t: i -~-tc 
tho invcstJ.<](ltion, ~nd t-~ g r:! t. _·ull cl0~a.iJ .. s c.nd fact.~ 
conccr nin':Y i.t, \ ihich \·l~ cht:::t in-:;d, ar:d thon .p rcpa:coc1 a 
repor t \·lhich FC sub~lit.t~d to t ho Ai:.t:o:cnoy G~noral 
for t.rc-.ns;:;li:;tsion to tlH~ l::":c c sidont. 

{Uearings b efore the · t1arrc~ Col?lf.li sslc,n, Vol. 5, p. ~8. 
U:id~rscoring aaded.] 

.. 
.: '.l.'htltl "# ~cco:cding to the FBI'o D_ir cc·tor -; th~r~ \~a a 1) 0 ln·.~ 

I 
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.,<._. 

-· .. ·· ,-

accorc1ing to Hr. Hoover. 'l'lh~n the -invcntigation \'laS undi!Xtaken, 
i-
~hero \\'as no federal jur.iSdiction . . .. . 

for· it at all~ • except a !cqucs 

i 
.by the· Presidc::nt. • . -

·-:_ · . . . .•. , 

. -was a lm-t of tile P.tate o£ Texas,· i:t should be noted that. the spc 
-· ·-. . 

togruphic analyses Hc~a ~ given to either the ''l'eXua or Dall<ls 

authorities. ... _. 

_ln bdoi', tl~o spectographic ·analyses \·1e:re: madG as p:1rt 

nn _invantigati~n requested by-tho Pr.csid~nt. al'ld by tha FSJ: an th 

-.,.··-·· 

of any "law enforcamcnt ·p'llrpose" ia the follovling quote from the 

form·tord to the Commissioli' s lteport. (at. p. XIV\) t 

... 'I'h.o 'c~:-O:ninsion h;;~s f~uict1onad neither -~0 i3. 'coi.irt 
prenic\ing over an advernary pr.oceedin<J no.r aa n ,, 
· prosocut:or C:ett~r;:;inecl to prove lt case, but as a 

· · fac i! finding ag;::ncy co,,~,ui t.tcd to t11a a~cer-tainn\ent. 
ot the truth. 11 · · 

f 

I 
I 
I 
I 
I 
i'; 
I • 
'I; 
I ! 
I ' 
I ' 

! : 
I' '• f 
i 

I 
·I 
I 
·II . I 

II' I 
I· r, 
I 
! 

.. . ~ . · , ........ . . l 
This · contention is· fw:thc>r st.rc!lgthonod by tho Coc:;nistd(.: c:~' s ~ 

.,_ 
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.: :.. ... .:.- . . ·. 

'l'~nth R~cow.m~nuation& 
.:~ : .; . 

... ~ .. ·- f 
i . ] . 

" 'rho Cox:,niasion recor:r:nonao t.') cqngrena that it <H.iopt 
legislation which wculd r.1.:::.kf! tho .:w:::;i'l.::o~in.<kioa of i:.hc 
President and Vice Precicknt a Federal· crh1~. i\ ot.ate 
of af£<1irs ,,:hcl~c u.s. author1tics have not cle<:<l~ly 
dQfine'1 juriB.:1ict.iou to J.nv-ostigate tho a:: <>asninl1 ti0!1 . 
of .. a PreSJic1ent is ano~;~alou~'· [J?<.\go. 26 .of tho Report) 
f . : . . - . . . 

. r:· - · ~ .. 

· · "L:l'~>i-~nfoi:cemant purp0:ws" retii..1irca a law (}£ _soma kind. 
--~ - ·'· ·. ' .. __ ' .. -· . ... -

'rl1crefore-~ : the burc1c:il is ·on the d"!.!:endant,. if he wishes _ to a~aii - - - , . . . . •'·:-- ·--: 
. -. . 

. hirnse).f of. Q'{C'..:~iJ?tion (b) (7), to ___ statc Sp::lcifically ('->!ith cit<\ti.on 
...... _ ... 

- · 
s o fax:, , he has net met · that burden. 

:- .-.·: 
--,~ . _ .. - : . . 

J?ag..;l4-

;. 

.. 
' -

il 
; ~ 
I ; ., 

i ~ 
'· 

! ; 
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.. • 

' 

.. ··,; 

,,. 
. ~ ~-

··'. 

III • . 
' ._·.,.·. 

. . -... · 
··' 

'J.'hc r:ocona c;runlifi.cnt;ion· irt (b) {7) is that "invl)sUgator 

files" ca.nnot' b-:;, td thheld f:com the public if they \:ould . be' "avai-l 
. . 

··. ·. 

_: , 

.. ~ . 

had liV·:lu ho could . have hn4 a trial b:( Jl..merlc:an standa>~aa of juc-
. : ... 

t:ice \ih.era he \Joulci ~ava been c:bl~ to c~ercis~ . his tun rights 
: ; .~- . ·< :.-: : · -~ - ~-~f ~ - -_- -~ ~ . ·-' .. ·- .-.. __ -

thci 
. : . -·=·· -· .. · .---. 

;- . . .. . . · -_.~-~- - :·· ·--- -_ . .-.· .. . .. ;.-

,·, •. / .. 
. -·t .•, - • .....;:-.~ . :;",r.~ ~· -'! . '· ,J; >~-

:-:·. tECI'fj-L.?'i7J:\i2;-; ·-III_Srrp:r~l: .0!:' I:"l-It&~OiJ~·i 
· · cn? :''i~n~cr.:.:_;\no;::i~Ac!::..J.Lu .s .c~ s22L 

: ·~ 
; ' · .. . · . ·~. :.. · 

-~ ··-

o..nd l,utho.ritfe:? to the lc'.Jl::;lc:ttive history of ~~rnption (b) (7), 

ospechll~· in i.-:he nouze of l'toprcsent~:tiv~a. Quoted hcrG"..;ith is t..'.•.?J 
\ -

smn totul l:lf e;-<?l::maticn gh.en_ i .n the f!cuse Ror:-ort on this eze:-,1p-
...... ·' 

·-. 
. 2nd 5ession, at p.l.l}: 

... 7 •· Inve ztigator.y filc•S COli'•p:tlcd for im ... cnf<n:cemon'o: . 
.put<poscrs mwopt. to ·l.:he cxt.ent avail~blo by lm'l i:o ·<:l. ~ 
p1:iv z-.te p::.:1:ty~ · ~·his c:-;c:~IJ?ticn covol:'s iriva~tigato:ry 
.filo fl r e l<<t...,cl to cnfor.ce:mcnt. of all ld.nc!~ of la~·m, 
. labor U:r;d :J<:JCU.d.t.ics 1~•-'<vS !!S '7'-'ll as cd .. tnin-'ll )_;::,,;~. 
Tliio \:OUld inclu(1et fih~s prc::p;;rcd in conn.::ct .. ion -
v.ii::>'l. ~clut;;x'l. GocJC: .'.:'n~.wrlt liti,J:ltion and ndjudic.'J.tiVQ 

. ljl:Q~~(;;jin:r~::;. ~; llGO -is not iutenc:~;d to ~-fi~e 'l 

pt.•5 .. vat.·f~ p.::::t.y ~' ~ ·.-13..rcqtly ~n:l c·e!rii«~!= or · g:-:catci: ~ccess .. 
to h~'ilC£:ti<J:;tcry fi l oz tbil.n h~ \-;:}uld huve ~1ircctl:t in 
suc1'l· J.l{:i ~J~·t:.ion o:r: l)_:r,)c ::-~ ~~t.1ing!; .-·." . 

. ·.-··. 

·----- ----------

.. .. 
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I 
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'• 

, .. . 
. •, : : -·~ :~-~';:;:.:_:: ;·-:: . -. 

.. . . 

·• .: 

. · .. · 

' · .. · 

.... :· :-

·. ·:·· · ···-' 

' · . -e.' 

:- . . i_' 

·10 -
·: 

. . :.- .' - - ~ 
. ~ .. ... 

:·; . 

'!'hero is also con!liderablo reforenc~ in tho defendant• s l-lemoran
. >~ 

\ d'Url _to <lel:late. on the . floor of the E:ousa. · The .quotations .arc in-.. 
. . ~ . . . 

. • • '''!, .. 
compJ.ets, out. of context,. and 9C:norally lrrelcvas_~t in vic:·•,; of the 

text of Exe:np-t:!on (b) (7) • 

c:ertaining legislative int<mt. It is true that scm~ n1embcrs citl1 -:;r 

prefcn:ocl to e<~i.t (b) (7) it~ ita _cntirct-.t ~r to a~cnd 1~ i~'. part. ,,, 

__ H~.;ever, they did not_ prevail, (b) (7) s-l:ayc·a in, as roportccl by 
tha Co:t.:nittce and it. stayed in in its prauent:. te.~t. 

nre c<lr~fully drC~wn. in. up~ciHc terins, ariel the::o iS oo loose 
.... 

'tion for "ncnsi.tivo" go~ern.'l'.::mt infor~nation as &l!ch, ·as hinted 
:.: - ,;.'-

<1efendunt. . ~- · . . 
· .. 

In ·tlli.s rcg~d, FBI · .£ilea .aro like thos<a of any other 

- agency. vihcthox n p~rticular FDI f~ic in cu..:r:1pt trora di.sclo~ura 
.• 

~cpends on ~bather_ it falb within one of tlia· nine · npacific:: e:-:e;n::.-
.•. 1 

.. be. "S,Ei~~~.~i;_:iv~" <".J:)Out spcc'cOgr<~.phic analy.;_es' of bullctn and bullo 
' . .. .,. . ·.·. 

frngm~It't:s no,ar:le in n fact· ;.finding invoct.igution in 19631 .· 

l:l.ko (.)thor scientific picceR .of 
..• 

cvi<lonco, arll_ ·not, sonsitive <md should never be withheld~ I:C 

HJ(Cctog:r.<<.phic analy.r:~s can be \'lithhold from a d~f~nd:-mt. in a 

cri!llnal Ctl.!::O, other sci.i:mtific cvidencef SUCl\ as -ilUtopsiea and 

fingc.rprints, could also ba '"'ithheld.- 'thiS \'."OUld lead to absu:~:d 

and pat.ently unfair .results.-

Tho pri;nary allusicn in clefon.:bnt• o quotat.ion from 

Page 6 

b..------------~------- --- -- -- -

Docid:32312828 Page 8 

; 

' r. 
I 
; 

! 
I 

l 
l 
i . 
! . 
! 
t· . 

t 
; .·· 

i 
I 

·. I 

. I 

·• I 
l 
i ; 

l' 
i i 
I ! 
Iii 

!I I 
!i i 

. :; !' j i 

i i 
: i 

) I 



DATE: 11-14-.2017 . ;i 

·~ 

.. 

· I . 

·· . . - -

Docid:32312828 Page 9 

, ., ..... 

'· 
. . · -

Dentcnc\} from Attorm<y Ganeral Clal:1<;' o He.'":l.oranuum of ., 
.-~ ... 

... 
.;· .. 4 . ~ • . ._ 
..... .In ~c1.co."L.ion, th3 l!ouco reij::lort· m2.i~es it cl~ar 

th<.it. litig<mts are not to obt:<lin npecial lwnczits. 
from this provi::;ion, statii;g ·th<J.t 3",1160 itl no'c · 
intemlod to g:i.ve a priv<t\:c p<lrty indirectly any 

.. earlior o~ g~eat.e>: _:accccs to .i.nvcnt:i.gat.ory fil.ea 
thi.ln h~ would ho.vo diroctly in ~uch·· liti;gatiorl or 
procc~ding ~ ;:.'(H.; Report 11)" " ... _: 

., ';.· .. 

'\rould bGJ Le·~ Rnrv0y Ci::rN<lh1 • . 'l'he pltd.ntiff in the present. ~ze 

\'Iant.S no "earlier or gr,~<:~.ter accccl>" than would havo b~en gr~mtet.'J 
' .. •<· 

to Onuuld, 1v~c1 .. he li vod to be tried: _conversely, ·he \nmts cx1.lctl:r 
:, ~- : . 

tlie came. right of t:ccc2s u3 .Omtald. And under Jencks, Ocw<'llc1 wou ,(i 

have been entitled to the sp~ct;grL~,phic analysos." _. · 
··. --. 

. :· : · Ol'l pago 3 of its HOJnoiandm~t o£ '!'oint~ anc:.L1~uthoritios, ,_ ·. 
·, . 

c1efcndant ·quotes: at oo:-:r0 l.cnqth frcq ~?.":cnt t:.;:-c.t1v.'~ ~s;.. ''· _ l·:::r~~·_:_ __ ..... . _ 

tlio most L-nyortant p~:rilgfnph in tho eeC::i.~ion, thG one immeoitlt:dy 

p:cecodin'J tho threQ c[..iot~ld: 

" The Court rnnst ilgree t11::.t tha. ciotcr.:::dn::d.:ion of 'l:he 
Court in J.oarc (~lonata is r;ound, thOU:Jh not contrclli:n·J 

·on t.hi;;; Court. In o.ddition to tha co''-''20l.l s~m::e n<.;cz s-
sity of p:cotr~cting thf.} inv0stiago:cy f;.mc·Cion . u.nd p:::c
ccdurc;:; of the· Boa.:cd, the . J.c:;;blative hi:~tcry of t:he 
l\ct· ituclf r.~:!}~Gs it ch;;;:u: that the CXG:!i:C>tlon in que stion 
is · not lim t,~cJ sol•.)ly to cr:i.1~1in:{l h;·t enforc,zm;;:nt but 

··x:ai:her nppl.i•.::rJ to la,., en£o:r.~;-;;;-t activltioa of all 
· ·rH'l ~-;.ures." ·· ' ,. 

-- . -.. 

nr.~ irrelc;~ant in th~ p~€:seni c~se \;hera thoro is no l<r.·r cnforc.?-.. . . . .· .. . 
... ·.-- ::· ·. ·~ . . 

U'li:mt, Cr~l'.!.il1al or l:>~h•:.r;wi~-~·. 
. . . 

Fm.:t1wr, ·ther.;l is no .. cc::nnon sen~e 

· ... .. . . -· 

~--

' I 
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,. 

't· 

i.n any agency proceeding h~ may not o~tnin the<n • ahr-:cnt such usc~ " 

If they hau bo-en .. part ~f-·any record in My _agenpy p:cocaeding" 
... 

. they would uut~::1aticn1.ly~bo avail~blci. 
. - .• . <t . , .. • - . . .· . 

. -. .. ·- . - . . . 

to intense ~ by Harren Comm.i.ssionr as e>Jtpla.ined belo·(;, t[lcy t~er. · .. 
a key to t.ho Cor.?misoion' e hi1n.io conclu~ion oi a ":;ingle. lona 

assassin. a .. 

The l<J.st C<!S3 'cii~cd. by the defendant i.a ~ v. 
.;' ... _ 

~OY.'_£, 50 F.R.D. 130-133 (!) D.C. 1970)., . Ag<lill* the c.ruoted 

Sher::J.to:,. 

passa~J:. 
.. - .. 

In the first ph1c~~. tho ~ace concerns tho· br.auc"lt!. 

of nulc · 26 of ~:he :i?cclm:al nules of civil Procedure, ar..d touches Ol-

5 U.S.C. 552" Oi11~l iu ,P~i.lsi,ng. Second, \-:ben Coln.:nenting on 5 U .. i>.C 

552, tho Cour~ rope_ats the l<:mguago o~ th01 CongrcBsional exemptio;., 

i~~. 1 ''inyestJ.g;;:.tory files co;.npilc-d for l<M en:fo:t"C•Zl!l~'lt purpose~ 
.... ~ ~.:'· . 

c;,cept to t.'1e e:d:en.t availublc by la:r; to a _pa:r:ty other than tho 

. .. ... 
agency. Th.iru, the follO.'iing telling p~ngrnpli in the court' a 

opinic•n vas not:. quoted: 

.. "·_ l~s backgroun1 for· tho present mot1on~· the Court 
- .. riOt0.s ·tl1at ~hO yi1.i t.cd S"~at(~f.; h.as pr c~viousll" t!!aclG . 

availv.ble to the rln.i.nti£f copi.c:l o.~ .,,11 GOCL\C:i0tlt8. 

in t11o Fnr filBs \:h:i.ch conta.tn :i..nfo:r.•maticn Lee·~ 
tho. surveillance. : ~·hesci incl\~dc: (1) all 1C<Jf5 of 
~he·· sm:vt:il:L<u1c_c, \lhich. "arc the ~ac·tunl h;;mCi:,,-:rittcn 

_note!> of t11a ag.:mt:s \-!ho moni.to:ccu tho bug-Jing 
devic·~7 · (2) all cu:;::me>ry Zlirt.cl.s prepared fr.cm tho 
logs, ·.~nich. i'>.r:s ty}_:><:Mritt~n BUrrc<:narios of t..~~ infor
mat-ion in_ the lo-Js: (3) copier;; of all portions o~ 
.ropo:rt3 "·'nicll cmr~cl~- into.:..·m<ltion obtained from the 
sur-V~illuncc 7 und (4 )· bra r,:o:no:r.un~1a frc.at tho 

' Director of th0 F3I to tlvl J\t:ton1oy G~ncral advicing 
the luttcr of '-cha information \·.'hich had bor!n obtained 

· :from \:he survci11£mce." .. 

'l.'htts, therG i3 c'"'rto.inly no san~tlty. c>wcloping ill F'iH fileo; as 

:l.mplicd by dcfcadant;· In fact~ to tlH~- c:.d:.ont that i31:-'<c'k is rule-· . -.. ---· 
.. -

Vi:lnt tq the prc:Jent: c;::se at all, it: "II.'Onld appt.•ar t-:> w:ic;h heavily 

·I 

---------- . ---~-------~--

Docid:32312828 Page 10 
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_ .• r: 
; # ~ : ~Oe •• 

··.'t 

, .. 
'!'_ • _ 

illegal '"irot1lJ?J revelation of theae could harm innocent persons, ·i 
. .':lT 

<1ivu1ge tl&e ·identity of 'inform1ll1ts,·· ~>:por;~ loads, in other crimitlcl. 
- .. 4 . - - . - -· . -. · . - . - - . ·-. ,., 

.casos, -· erabarans ·· the FBI,· ·etc. r non!l o~ -t.11cse harMs coulcl com~ . ' ' . ' .. ' . ~ . ' . . .. . ' . . . . : , - . 

through milking availc.ble -the t;pectographic anillyscn in the. inatan - . 
. :-. -· 

case. 
·_, ':.: · ..... 

in sutr1mary, nono o£ th~ ba~~s Cited by defendant is 
·. ~ 

Cir.::ctly in poil1t,- a...a to the ~xtent : that. the:y are relevant:, not 
.... 

-ll z!ngl<'l ono. p<l~ses upon tho qll(tOt.iOll of the \•iithholCling of r~cor 1 .~1 
o· .. 

... :. _VI • 

COttC.t:.tlS IOH 
~~- ··.· .. ·:: 

· .. · ; ·, I ,· 

...... -· 
·.· -·.· In oignin9 . the E'r.eeaom of Info:rmati.on !l.ct · (l?L O~B7) 

believed that frceoc><t ot · ini:orm-~<iion is so yit;a-1 th:ittYg~'j:'_y n<tti'o:1 <1 
, ')· ·· 

should · dcternU.nG1 \-'l'h~n- it must bs restricted." ['l'he Pr.e:.ddcnl:.i~l 

Dtate:nont in~ :is reprodttccd ns Exhibit I hereto.] ·· 
. .· .- / 

•' : 

ln iMt:.:ng .a Guidance 1-!emo:r.andt-.:n on thCI i-oi ll.ct in Juno, 

' 1967, Jl.ttoJ:noy C~neral Clark statoda 

- ' 

• .-~'hiG law \1ZI.s initiated by ConQ"rcs$· and signed 
by tlvZ! President with DGV~ral kr.~y concarnn; 

- .that <lisclor:n.1re be \:.he· general rule, not 
the e~:ccption: · 

- thnt all indivic.~u<tl~ have ccr.1al right;; of 
GCC'30Sf 

t.'1at the burden be on th.:~ Covern7nant to 
juctify tho. withholding ofaa Cocumcnt, 

· not on th~ -n6x-:;;cm \ihO recn.w3ts it1 
t:lmt indlviC::u<l.is lic.preo,?ad~· .tlcnie<l access 

·-to ao.;u~n~~nt:r., have ~ :t:!0bt_ to s~~k ln-
- ·· junct.ive reliC£ in the CC>tlrt~ 1 
that t.hert?- be a change in Govc:r:n;r.~nt policy 

and attitud•-:1. 

{1\11 of Attorney G::'!ne'ral Cl"'l:J; • ~.; ro~;ord is 
r~~pJ:o<.lUc<:!d as B~G1i:)it l.I· hDr<2'..:o.} 

........ _._---

I 

I 
. . 1. , .. 
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11evi0·A (Vol. 80, 

1967, p •. 914) sugg~sta tlmt "it se~"t\s that iuch inv<~stigatory fil ,~ 
'"' 

COl1ld bo made nvailnble' etftcl• tha.enfOt:CC."Uent activity in (!U€\~ltio l 
. . ~-·· . ~ i 

. ,., · .. · .. . ,~~--
h<os been c~rnpl~tcd~u · Doul:>ly no where there is ~o ".onforce.-nent 

•''; ·. 

act:!. vi ty" but. only "fact finding ... ·· ~... ' 

·xn th,a conCiu:Ji~!t" tC> ita .Nemo~apdum of I'oin·ts and Autho

rities, Clafcnd~t cays ·that ·"Con.gr<:ias pa~ticularly drafte:d. into 

the Plililic Infor~.ation 1'.ct u prohibitioil againot the 1:'€'tlcasl?.l 'to 

tl'~o publ!e of the· typa · ~f doc•nnent pl~intif;f _seeks . .in tho inst<:.nt 
'M' ,0 ··::· ,_ • :,.·•, •• 

'· nttioi.1, ~ Yet, t.h;re. it1 no pro111bi.t-:!.cn, as' oviden~ea in th0 follo>·: 

. J.ng quotation frora a lcttq,:c of. r-ltly 7 • _1970 ·to pl<:~i.ntiff' a attorn0 
.. -~ _ .. -· 'l·· ...... 

in r.espcct to _anot.'1er Freodom. of In'foxmatj.Qn suit in this court 

(718-70} ~- _. _, I 

...... ; 

• . · Hhotho~ or.· not ·the docum6nt6 you E~ok r;r~;l tech- . ·I 
. -~meally cxa:.~pt und.:-r onr.} or m:::•ro _of :the ·p:c-ovisior:i---~-:- ----:- - ~ 

of. 552 (}.:-), I have <'lctcrm.i.necl that. you shall ba 
grant0d acc.".):;s to thc:m. 'i.'11~ exe:::lpti0~•a :do-· not-:---'-·-·-------~--· 

1 

r<?:qu.irc thut recort:As i:allii!J t;;itl~in thc:n be ;.Jith-
holdi t1vq m•:::l.·cJ.y nui:JJorizo thc \;itJ:llolding o£ · 
such· re~oru3, by cxs:.<yting thC::U trc2 . 'ch~ Act• a . 

... othe.ni5.s;;;) appl.ic<ll:>le<- co:1>pul:::.ory __ disclosuro rcqu.ire-
men to." 
·- -- :>-: .. 

(~e full text of this lct.t0r is printed l}S E~mibit 
II~ l1_oreto.]· · ___ ._ ... 

--. ..~; 

'-.- .. -. . ... ( -. ~ . 

~'i1l~Jn· one 10okt1 ·a1;. the hir>to:r;y C!l1d spirit of 5 u.s.c. 552 

'ona \vonl!eia \</:iat iS the reni reaso~1- for. \-lithholding in the instunt 
. . .. .. ~ . . . \ . - .· ~-

caoo. r.rh.ru:e is no· <;uc:::Uoi.l 6£ C!ivalging the iclentitles o£ in!'or-
.• .· ..... _ . . . ... .. ~. -· - ..... _ ·. ' . . . . . ·- . . 

- '·-·-. .: . . -. .. 'Y'. . . . 

p:x:ocess~s. 'J.'hcrG i~ no qu(!~l:ion. of cnlba:t:a.cs:rnent to private p'"'r!io lS. 

If the· epect.ograp~;ic analyses in fact provo lllhat tho 

govc.t·nr::cmt 'N.itn':!sse.s before the _Ha_r,ron cor.vnisdon imply t1:1~l do, 

i.e., a "CO:i:!rlu11. sourcGn for aii bullob:~ and bullot ixng:nentr-, th'='. :~ 

"·'Ot\ld appear to b~ no valid rea::;on .. ..-hy the govern:r,en~ should >vit.h 
. . 

hold th.'-l<J •••• oven an a 1.rr:1ttsr o£ policy. If, on th~ other 1-~and, 

Pag0 10 
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... -,~ 
·, 

(. 

., 

.. 

0 ," ,, : '· .·· 0 .· ' J' 
reason to \>liah to withhold the.."n, i.ci., the ";hole Harren ~ornmis~ic 1 

ileport and its concht:licn;' co~o tumbling" dO':m~ 
."! .• 

I'l<'l~tJ.ff docs net nal::, ho>·!ovcr, thut thc;:;c records~·~bo 

m<lt1a avail'"ble to hita os a rn.::tttor of policy o.r . grace. It. iF.S plaJ. \_: 

t.iff':.:; contcn·l:J.ol'l that h~ is ontith:d '!to acc~~s to t11em under '. 

5 U.S.C. 552 a~ a Ii\::ttte.r' Of law. 

'.l:here·fore, tho court io. asJ~ccl to over-n,le <'lc.fi::nd<-m~' a 

motionn to · <Jisntiss and for· SUlliiilax:/ juC:.Sf.'!ont and to s~.~t tho ca:;a 

c1cr..rri for t:dal near the head of .tha docket, as proviucd in 

S u.s.c. 5 5 2 {a) (3) l • ..... • . ... (-

t·:crdig, 

" · :E~.1c;ept as to c<mses the court con:e:iclcrs of ._ . 
gre::.tcr i:-CI!)ortanc~, proc:"; Gdir.gs b~:fore tho 
Dif::t-•:ict com:'c; · as authal:'b:·'"d by this p<:,ragraph, 

· tak~ precodc;nco on tho c1ockr.t. over alL other · · 
cmu:s!i:s ~d ilh~ll be ass.i.g;.iecl ior het1dng and trial 
nt t..'111!! earli"'st prnctict~ble da:to arid c-xpe<titccl j,n 

;) .. . - _· ·-

. . - ····-·· 
. -~--·· 

.. .. 
.. . .... ... . 

.--:.- -:-·: ' "·· 

. . .-

-· · __ ,., ____ ,..,. . 

.--·· ... · . .. . 

_ .. ~esp•:Jctfully · submi ttcd, 
--. ~ . :.~ 

·:-::· 
.. ...:.- . 

~ . BEiU·:UUill :- l;:i:!l.iiY.i~B~~- ;-;:u-.. .0, _ J1t • . 

927 i5th st., 1:r.. H. · 
·;·_ . :~- \-1~:--;hir:.gtoril D.C. 2'0005 

'.i:iCh 527-4580 
...,Atto1.:..ne~ ·fo:c l?lain'dff 

- ....:-. 
.. __ ,_ ·- .. 

I h!!:t·by certify thnt sc:xvico of this .1\n::r~<lcr has b<::!C~ 

J:t' ~ ' · 
· - ... t•ni~ l G ~ u.s. Co\\rtho:.we, Harsh.ington, D.C., ·o!l _ 

-·." .. : 

day of Octob~, 1~70. -.· 
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• 'j w:{· 'r 

~-~:·? ', 

...... . , .• 
f·::;/: ... 

': ·; :~~ .. 
~ -_.· . 

-0 . ' 

- ·::.'. 

,:' 

.. 
' ! 

) 

. ... 

L ' ~·. · ·~-z- ~x:?~t:5: ;~\:'/<'i~'"· N!e:':.·~ii~d<:'1·'!#,,i;;;;,,~~'n;':c.;,..-::v~;,-'P'"~-''J.I"~~~\1;~_,..-

FOREWORD : 

If government is to be truly of, by, and for the people, the people 
must .know in detail tho actidties of :government. Nothing so ·dimin-
ishes' democraey as secrecy. Sclf-goYernmcnt., the maximum purticipa- . .. 
tion of the citizenry in affairs of state, Is mcaningfu'! '~i;ly ;\·ith an 'il;:--· · ., ., 
formed public. H ow can 1\·e go\'Cl'll ourselves if \ye know not ~o1v we 
govern? Ne1·cr was it more important than in our times of mass 
society, .when government nfl'eets each individual in so many ways, 
that the right of the people to knowthe .actions of their govermnent. 
be secure. · 

Beginning July -i, a most appropriatc .d~y; el'ery exccutive .agcncy, . 
by direction of the Congress, shall m~et in spirit as "ell as practice 
the obligations of the Public In-fonnation .Act of l!JGG. President John
son has instructed every official of the executive branch to cooperate 
:fully in achieving the public's right to know. · 

Public Lnw SV-187 is the produc;t. of prolonged deliberation. It re
flects the balancing of competing pripciplcs within our democratic 
order. It is not a mere recotlitication of existing practices in rcc()rds. 
mnnngcment and in provitling indi1·iclual ncccss ·to Governm-ent docu
ments. Nor is it n. mere statement of objcctivcs or an expression .of 
intent. · 

Hat her this statute imposes on the exccntil'e brauch ap affirmative 
'obligation to.adopt ne.w standards and practices for ptiblicntion and 
al·aibbility ofinfc>l'lll;·ti\Jn."Jt ' j~~\e.s no i!ouht . that disciosure is a 

· 'transcct,tdct\t goal, yieldi..t;g ouly to such cbmpelling considerations as 
those provided for in the exempt ions of the act. · 

This memorandum is intended to· assist every rrgcncy to f.\tlfill this 
obligation, 111HI to de,·elop cottllllOil aitd construclin> methods of im
p!rllll'lltaiion. · 

No rc,·icw of an area as di~·CI-se nnd intricate as this one can Rntici-
pate nll pos~ihll' point's of strain or tliflkulty. This is particularly truo 
when ,·ita! and deeply held commitments in our dcmocra:tic system, 
such us pt·intcy and the right to know, inevitably impinge otie against 
another. Law is not wholly self-explanatory or self-executing. Its 
ellicncy is heavily uependent. .on the sound judgment nnd faithful 
execution of ·those who direct and administer' our agencies o'f 
Govoi'Jlmcnt. 

It is lhe ·President's com·iction, shared by those who participated .. 
· in its formulnl ion and passitge, that this net is not nn unreasonable · 

encumhranre. If intelligent and purpo~ful action is taken, it can 
scn·l' .llw highest. idl'als of a free society as well as the goals of n 
wcll-administet·e<l government. 

This law was initiated by Congress an~ signed by the President with 
· seHral key con cents: 

-that disclosure bo the gc.ncralmle, notthe exception; 

m 

\ 

. . 
• • '" ' "' t ., . t~ i;_, ' "' \'"' ,, ,, , ,_...,\ ' 

__ _____________ ..,. ____ ----·---·· - - --·-- ·· _______ ___ ___: . ; ~ - --~- -- .. '-- ·'.·-'--- ::. ___________ _ 
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!• 

:: 

... C1~EW~RD 
-that all individ ;!1:1xe equal rights of acce.ss; 

IV· 

-thn,t the burden be on the Govcrinnent to justify the withlwlrling 
.. • of a document, not en the pct'SOn who rl'CjliCStS it j 

~tl\nt individuals imJ>ropcrly denied acce.ss to docunwnts· lt:~.\'C a 
;' right.to:~cck injundiverelid in the courts; · . 

. ' _:..that there be a chan~ in Governritent policy and aqi\\t!l~:; 
. l . 

It is important theref<>re. that each agency of Gonrnmcnt itse this 
opportunity ior critical ~lf·analysis and close revic\\'. Indeed this In w • 
cinn luwe positive arid oone,ficialinllucnce on ndministr:ttion itsl•l f-in 
·better records manngcment; in ~eking the adoption of better methods 
of search, retricvnl, and copying; and in making siu·e that documC;ntary 

·classification .is not stretch«! beyond the limits of demonstrable need. 
At the same time, this l:!!w gin~s assurance to the individu.-.! ~itizen 

that his pri\·ate rights will not be violated. The individualtleals with 
the Gm·ernment inn number of protected relationship~ which could 
be destroyed if the right to know were not modulatE;'d by principles of 
confidentiality mtd privacy. Such materials as tax reports, meclical 
and personnel Iiles, and trade secrets must remain outside t.he _zone of. 
ncce.ssibility. . · 

This memorandum rep~hts a conscientious c!Tort to correlate the 
text of the net with its.reh:vunt legislative hist{)ry. Some of the statu
tory provisions allow room for more than one interpretation, and de· 
finith·e answct-s may ha,·c to nwait court 'rulings. However, the 
Department of Just.iro believes tl)is memorandum provides n. smmd 
working basis for all agencies nne! is thoroughly consonant with the in-· 
tent of Congress. Each agency, of course, must determine for itself the 
applicability of'the general principles expressed in this memornnrtum 
to the particula·r records in its custody. 

This ln\V can demonstrate anew the .ability of our branches of Gov
ernment, working together, to vitalize the basic principles of our de· 
m(J(!racy. It isn. balanced approach w one of those principles. As the 
President stressed in signing the law_: · 

"* ·• • a democracy works b.cst when the people han• all the 
information that the securily·of the Nat ion pcrn}jts. X o om· should 
oo:abJe. to'•pulJ c111·tain~ of R'Cl1~C)' :II'OIIIld d~c·isions which can be 
revealed without. injury t{) the public interest * * *, I signed 
this measure with ·a deep ~nse of pride that the United States is 
nn open society in which the people's right to know is chct·i~hed 
tlnd guarded." 

This memorandum is offered in the hope that it will as;;ist. the agen
cies in de\'eloping n uniform and~onstructi\'e implementation of PuLlic 
Law,s9~187 in line with its sp_lrit ~nd purpose and the PrC'siclcnl's 
.instructions. 

·;:: 

RAMSEY CJ..\JtK, 

Attorney General, 
June 1967. 

--~--------·-
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Mr. Bernard Fensterwald, Jr.-.. 
Fenstenml~, Bevan an'd Ohlhatisen •· 
Attorneys At Law 
927 Fifteenth Street, N. W.· ' 
Washington, D. C. 20.005 

Dear . Hr. Fensterwald: 

MAY 6 1970 

This is in response to your . t'etter bf February 2, 1970, 
requesting ·my review of the : .. denial by the Deputy Attorney 
General of your request under .the Freedom of Information Act., 
5 L/.S.C. · § 552, for access to official records of the Depart
ment of Justice~ Although you requested access to several 
items \vhich the :~.Deputy declined to make available, you have 
appealed only his denial of the request for "[aJll documents 
filed by the United States with the Court in England in June
July, 1968, in the ext:i:aditi(:m proceeding by which James Earl 

.. 

Ray, the convicted •killer of Dr. Martin. Luther King;;·was····re;..,·-· c- -'··-·---·· 
turned to this country." · · 

.. !! ... . -- ·-·-···--·-- -- ___ _ __:__ __ ____ ·--:-··------- · 

' Whether or not the documents you seek are technically 
,exempt unde,r .. on.e o_r more. of the provisions of § 552 (b), I 
ha-ve· de.t;e r n1fried;' thc:.t:<;you sl].a'll be,.,grari.ted .apcess to ~hem. 
The :. ex~mptlons do · not · requi're that .records falling within 
them be 'withheld; they me'rely authori~e 'the withholding of I 

such records by exempting them from ·the Act's otherwise ap- j. 
plicable compulsory disclosure requir~ments. 

Sincerery, 

I 
j 

,I . .i 
- - - ---- -- -~- --!...- -- - - -;. ----- - -- - • •• ____ ___ , ____ _____ _ _ -·-· ·-·-·--- - · ··--:-· - ··---------------~- - -----------·--:-··: ---- r- ~. 
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S'rATEMENT BY PRESIDENT JOHNSON 
UPON SIGNING PUBLIC LAW 

89-487 ON . .WL Y 4, 1%6 
• l'''= 

Tho mc.'l.Suro I sign today, S. llGO, revi~s soc! ion 3 of the Admin
ist.rut.i\'o Procedure Act. to pnll'idc guidelines for tlw puulic. a,·ail-
nbil,ity of t_hc 1:ccords 51f Frderaltlcp.utnwnts ant! a:;-en.rJ('"· . . •.. 

'lh1s legtsht.IOn S[fi·mg,; fmm ono of our most. !'c>SCIIWll prt:!c.tpl<'S: _., · 
a democracy works best when the pl'.oplo.lia.\'0 all the- infortnat ion tlwt 

. th?.rocUI·iLy of the l\atiPit p~nnits. ~o one shoul<l uo ubi~ to pn!l ~. ui·
t:uns of -secrecy arotmd doo1stons wluch can bo rm·l'~doo \ntliout. tnJury 
to t-he.public'intcrcst. · . · · · 

At the same time., tho welfare of tho Nation ot· the rights of inrli
virltials may require that some documents •not •bo :made· :wail able. -As 

. ]ong as threats to pe:t.oo exist, for example, there mtL~t be military 
secreta. A citizen must-!~ able in confidence to complain to his Govern
mont"nnd to provide information,just ·as ho is-and should bo-frec · · 
to c<infido in tho press without fl'ar of reprisal or of being required to · 
reveal or discuss his sources. · · · 

.Faimcss . to individuals also requires that informal ion ncenmnlatcrl •. 
in personnel files be protected from disclosuro. Officials within Gonrn
tnont must be able to communicate with one another fully and ·frankly 
\\·itno~t,t· public!ty. They <'annot operate efl'ectjvel>· i_f rc(p~ired t.0 dis
clo~ mfonnatwn prematurely or ·to ma.ko pubhc mvcstJga.t.t\·c files 
and intcm:t.l inst.ruetions lh :t ll!ni<k them iti nrri\·ing- at their t]('(:isions. 

I know t.hat·t.ho sponsors of t.his hill recognize thr.;>e intpot·tant. in
terests and intend io pro.\·ido for botli tltoneecl of tho IHtblie foi· acci:>s> 
to i!tform~t-ion u,nc~ the nred of Gc:,·ci·iunent. to \lrotrc.t. certain cat.e
goncs of mformttlmn. Both aro ntrtl to tho \\'O f:lm of our people~ 
1\Ioi'oover, this bill in no way impnirn the Prc.~idl'nt. 's powN" ttndcr 
our Constitution to pro,·ide for confidentiality when tlw national in-

... terest. so requires. Thoro are some who ha\'o oxpr=d concern rhat the 
.· lnngnago of this bill will be constrncrl in .. such a. way as to impair 

.. . Gov.einntcnt operations. I do not share this conccm. • 
I havi.i'iiJil•iiyslklic\'ed·tlwt fre;;_drlln of infonimt,ion is so ,·ita! that 

only tho haf.ional se~tirit}\ not.'the (lc..~ it'(l of public ollic.ia]g or priYate 
citizens, should determine when it must bo re6trictt'(l. 

I nm hopeful thatt!Hl nNxlslhan' mentioned c:t.n bo sen·crl tly n 
const.ruct i \ ' O nppronch to the wording and spirit. :.11d kgisl a ti "'' hi~tory · 
of ' this mc,tsur£>. I nm instmcting m'ery official in t.hi3 :ulminist l':ltion 
to coopcr:\te' to this end nnd fo mako infornmt.ion avnilable .to the 
full oxtcllt. cons istent wilh indi\'itlnal privacy n11d with,the national 
intcn~t. . .,· / 

I signed this me:tsnm with a deep sense of pridB t !tat. the United 
States is an open society in which the pooplo's right to know is 
cherished nitd guarded. · · . ·· . 

<> 
II 
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