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Date: August 2, 2021

From: National Arcbhives and Records Administration
Subject: Reconstructed FBI File BH 66-2211, Serials1-10 -
To: The File

This memorandum briefly summarizes the status of missing original Federal Bureau of
Investigation (FBI) case files or portions of case files in the President John F. Kennedy
Assassination Records Collection (JFK Collection) and documents the National Archives and
Records Administration’s (NARA) efforts to reconstruct these records, where possible, from
duplicate copies of documents located in other FBI files.

As the JFK Collection was first compiled and reviewed in the 1990s, the Assassination Records
Review Board and the FBI designated some records as “not believed relevant” (NBR) or “not
assassination related” (NAR). The FBI retained custody of the NBR/NAR records and
postponed their transfer to NARA until a later date. Every document or group of documents
(“serials”), however, received an indexed Record ldentification Form (RIF) and FBI inventory
sheet for insertion into the JFK Collection.

After an extensive search, neither the FBI nor the National Archives could locate a small
number of NAR documents or case files.

This compilation represents NARA's efforts to reconstruct the original file or portions of the file,
as completely as possible, with duplicate copies of documents located in the FBI field office and
headquarters files within the JFK Collection. Each reconstructed file or compilation contains a
Record ldentification Form, an explanatory cover memo, existing administrative documents
available within the JFK Collection, and copies of identified duplicate documents. The table
Felow summarizes the status of FBI file BH 66-2211, Serials 1 through 10.

N\
\

RIF Number FBI File List of Serials List of Identified | Reconstructed
: Number From Inventory Serials at NARA | Status (None,
. Sheet Partial,
Complete)
124-10274-10045 | BH 66-2211 1-10 .1 1-3,5-9 Partial
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FEDERAL. BUREAU OF INVESTIGATION ,
- POSTPONEMENT INFORMATION SHEET (JFK MATERIALS)

___EZZ;_Page(s) withheld entirely at this location in the file.

One or more of the following statements, where indicated,
explain this deletion (these deletions).

[} Deletions were made pursuant to the postponement
rationale indicated below with no segregable material
available for disclosure. All references relate to
Section 6 of the "President John F. Kennedy Assassination
Records Collection Act of 1992."

[] Subsection 1A (intelligence agent's identity)

[] Subsection 1B (intelligence source or method)

i ther matter relating to'mil@tary
[} subsection 1€ (gefense, intelligence operations or
the conduct of foreign relations)

i living person who proyided
[1 subsection 2 (confidential information)

(] Subsection 3  (unwarranted invasion of privacy)

[] Subsection 4 (cooperating individual or foreign
government, currently requiring
protection) -

[] Subsection 5 (security or protective procedure,

currently or expected to be utilized) -
P

Information pertained to a matter unrelated to the JFK
Assassination investigation.

[] For your information:

The following number is to be used for reference
reﬁarding this page (these pages):

ot 222/

300000000 | | - 3000000000k
3000000000 _ JOOOOKKXXXX
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JFK Inventory Sheet
(COMMITTEE FILES)

v ebed (L866LZLPIPO0 6659 MMN

File #: BH 66-2211 - - ~ Section #: _1 Re: PIKE COMM.

Serial . Document  Document Document Document 3rd . Direct . - With- FBI Ref Duplicate

Number Date Type From To Agy  Other Dupes ACTUAL “PERT. Rev. Rel. held 3rd Agy Location Postponements
1 05/02/75 1T © HaQ ALL SACS _ 2 2 0 - NAR

2 05/20/75 17T HQ ALL SACS 1 1 0 . NAR

3 081375 1T HQ ALL SACS - 1 1 0 R NAR s

. b

4 06/16/75 RS . BH 1 1 0 ‘ . NAR

5 05/28/75  MEMO Ha ALL EMPLOY 8 8 0 ’ ’ NAR

6 09/26/75 1T HQ ALL SACS 1 1 0 : v NAR

7 10/09/75 T HQ\\. © ALL SACS 2 2 0 NAR

8 02/11/76 1T HQ ALL SACS 3 3 6 0 _ . | NAR

9 02/11/76 TESTIMONY  AG - \ 22 22 0 ( P NAR

10 06/28/77 MEMO Hé ALL SACS 2 2 9 ) ‘ NAR

Page: 1 -

' [ T 1 T T T T | R (/~ L
Grand Totals..... | 22 21 | 3| 46 | 0| | 0] o '
|| 1 H | ! 1 1 )

End of Report....




CODE TELETYPE | | _;NI"IEL '

| : ‘1 - Mr. T.J.Jenkins 9/2/75
TO SACS ALL OFFICES 1 - Mc. J. B. Adams
: /d 1 ~ Each Assistant Director
| ;ﬁ - FROM DIRECI‘OR FBI (62- 116395) | o |
- . 1 - Mr., W. O, Cregar ﬁ
| \_SE_?EIFEEZ? - ' ~ PERSONAL ATTEN'I‘T_LON. i/
\ ; CAPTIONED MATTER PERTAINS TO ) BUREAD'S HANDLING OF REQUESTS

5 i
FROM SE \IA'I‘E AND HOUSE SELE(‘T (‘OMMIJ,_TE TO STUDY GOVERN@L’TAL

'OPERATIO’\IS WITH RESPECT T0 IN’I‘ELLIGEI\!CE ACTIVITIES N

COMNECTION WITH WORK OF THESE CO\'IMITTEES STAFF MEMBERS MAY SEEK
. TO
/.T-NTEPVIELI CURRENT AND FORMER I‘BI EMP L.OY"‘WS

REGENTLY, THE SENATE SELECT COMMITTEE (SSC) ST P HAS

,_x

IN’I’ERVIEUF'D SEVERAL FORMER EMPLOYEES AND IT IS ANI'ICIPA’I‘ED .

g RV -1. .
THAT MANY MORE SUCH PERSONNEL WILL BE CON‘TAC&ED.’“,;;; M .
(C_J" soNT

R}

‘THE FBI HAS PLEDGED FULL COOPERATION WITH TI*IE?f>GOI"II“II~T’I‘-EE
. [2¥]

./ AND WE WISH TO ASSIST AND FACILITATE ANY INVESTIGATIONS: UNDER-

¥ - R //'

Qyiginal Filed In é =SS BIS5—AF

v_";/a"" :
! 'I'AKEE\T BY THE COMMITTEE WITH RESPECT TO THE FBI., HOWEVER, WE
DO HAVE AN OBLIGATION TO INSURE THAT SENSITIVE SOURCES AHD
MI]TPODS AND ONGOING SE INSITIVT" IDTVESTI/GATIONS ARE FULLY
o K i —REEAG S
Dcp. AD Jav. . WOC ekw P \}\) -
Aszst, Die,: : \
min. BF‘ L ) Y - o '
o — 41 ) Q ,3 % SEE NOTEZD
Ext. Affoirs wms ¢ ; X e ’
Files & Com, — K . / ) R ,.I - )
— —? FEOERAL BUREAY OF. LVESTIGATION % FL ' Oy
Inspection COMEIUNICATIONS SECTION "o q'i i ();3 /.
Intell, _ - .‘ ‘é)’- N . - é ’ s\ R
e 2. //éé/é‘;l— .
y 225 p)/é‘u“\  NOT RECORDED ( J/v,f’/_;
§ I et iw‘f_z . T o Sl e a -"{v"'.' < ';
Duector Soc'y . . MAIL RCOALT S TELETYPE UNIT [::]/ 3’.?5‘“‘, 12 1975 > é [ '.";;.v.' L
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. TELETYPE TO ALL-OF: .CES
RE:: SENSTUDY 75 _ '
162-116395 - S

PROTECTED., SHOULD ANY FORMER EMPLOYEE CONTACT YOUR OFFICE AND
" HAVE ANY QUESTION REGARDING HIS OBLIGATION NOT TQO DIVUILGE INFOR-

MATION OBTAINED BY VIRTUE OF HIS PAST FBI EMPLOYMENT, HE SHOULD

BE INSTRUCIED TO CONTACT LEGAL COUNSEL, FBIHQ, BY COLLECT CALL.

YOUR CONVERSATIONS WITH FORMER EMPLOYEES MUST BE IN KEEPING WIIH
S ' C {o
. OUR PLEDGE. 'I% IS BELIEVED SUCH A PROCEDURE WOULD INSURE PROPER

PROTECTION AND ALSO FACILITATE THE WORK OF THE SSC.

THE ABOVE PROCEDURE ALSO;APPLIES TO CURRENI EMPLOYEES

—

{ . OF YOUR OFFICE, HOWEVER, CONTACT WITH THE LEGAL COUNSEL SHOULD

BE HANDLED THROUGH THE SAC.

NOTE: =~ Teletype prepared for all offices to alert SA;E&to

‘the possibility formeér employees may contact their offices seeking
ghidance. * B : T '

The Office of Legal Counsel in response to requests from
former.employees will utilize the briefing paper prepared by the
Intelligence Community Staff of the Director of Central

Intelligence and concurred in by Assistant Attorney General
Antonino Scalia. : '

Dy

- ' 2
. ~ [od
0 ’
X R b
.o
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NRG36 WA CODE
5:15PM NITEL 5-28-75 PAW
TO ALL SACS

FROM DIRECTOR ((62-116395)
PERSONAL ﬁé;ENTION' —
SENSTgE?éi 75,

REBUTEL MAY 2, 1975, )

IN CONNECTION WITH WORK OF THE SENATE AND HOUSE SELECT
COMMITTEES, ITS REPRESENTATIVES MAY CONTACT YOUR OFFICE FOR
INFORMATION, /

IN ONE RECENT INSTANCE, A REPRESENTATIVE OF THE SENATE
SELECT COMMITTEE TELEPHONICALLY INQUIRED AS TO IDENTITY OF SAC
IN A PARTICULAR OFFICE DURING 1970,
 IN HANDLING SUCH INQUIRIES INSURE ESTABLISHING BONA FIDES

OF REPRESENTATIVE BY SHOW OF CREDENTIALS ON PERSONAL CONTACT OR,

IF TELEPHONIC CONTACT, BY TELEPHONING BACK TO COMMITTEE,

UNLESS INFORMATION IS OF A PUBLIC NATURE, AS IN THE INSTANCE
CITED ABOVE, OBTAIN FBIHQ CLEARANCE PRIOR TO SUPPLYING ANY
INFORMATION, FBIHQ MUST BE EXPEDITIOUSLY ADVISED OF ALL
INFORMATION FURNISHED.

END :
HOLD % ;AG
- | é;,gob’i/;? .
{/ /\»(“}'A'u’/' SEARGHED__&__ INDEXED oz |
z\ - SERIALIZED o (R L |
Y |
T - MAY 2 11875
T Jot
gl R fal,{-@‘r. Louis 7
el I S, AW ATiN

{



NRE22 WA CODE
. 1:56PM NITEL 6-13-75 ULJ
TO ALL SACS
FROM DIREETOR (62-116464)
{

- PERSOY %hﬁéﬁTIom . , Lpg.»
HOUéTUDY 75, ' “¢ | /

REBUTELS MaAY 2, 24, 1975§ "SENSTUDY 75." : ~

BUFILE 62-116464 AND CO S NAME "HOUSTUDY 75" DESIGNATED

FOR ALL MATTERS RELATING TGO HO §E SELECT COMMITTEE TO STUDY

\

GOVERNMENTAL OPERATIONS WITH RE§R§CT T0 INTELLIGENCE_ACTIVITIEEP_

AND BUREAU'S HANDLING OF MATTERST§ERTAIVING THERETO. USK

| THIS FILF NUMBER AND CAPTION: FOR MATTERS RELATING TO HOUSE
COMMITTFE AS SEPARATE FROM SENSTUDY 75 FOR MATTERS RFLATING
TO SENATE COMMITTEE.

END

62-25%¢ -/

- ead :
2- WbV o ety |
Al sunaa s | O

FBI—ALBANY,

il 5“9‘993,5%&%{"’52‘1%@1’{?%949%53 Page 2 : | L



K
OFFICE OF THE DIRECTOR

1-75
UNITED STATES DEPARTMENT OF JUSTICE

FEDERAL BUREAU OF INVESTIGATION

WASHINGTOI;I D.C. 20535
May 28,1975
MEMORANDUM TO ALL EMPLOYEES

RE: INTERVIEWS OF FBI EMPLOYEES

All employees are advised that Congress is conducting
an inquiry into activities of the Federal Bureau of Investigation. .
Congressional staff members are conducting interviews of former
and current FBI employees. This Bureau has pledged its cooperation
“ with the Congress. |

You are reminded of the FBI Employment Agreement
(copy attached) with which you agreed to comply during your employment
_in the FBI and following termination of such employment,

Also you are remmded of Title 28, Code of Federal
Regulatmns, Sectlon 16.22 (copy attached), Whlch reads as follows

: "No employee or former employee of the Department of

Justice shall, in response to a demand of a court or other authority,
produce any material contained in the files of the Department or disclose
any information relating to material contained in the files of the Department,
or disclose any information or produce any material acquired as part of

~ the performance of his official duties or because of his official status
without prior approval of the appropriate Department oifficial or the
Attorney General in accordance with Section 16, 24."

\ ’ Also, you are reminded of Department of Justice Order
Number 116-56, dated May 15, 1956, (copy attached) which, among
other things, requires an employee upon the completion of h1s testimony
to preparea memorandum outlining his testlmony .

Our cooperative efforts, of course, must be consistent
with the above cited authority. Therefore if you are contacted for
purpose of interview or testimony you are to request approval as
required by the Employment Agreement and await authorization before
furmshmg information, testimony, or record material,

(2 2574 2

Enclosures (3)

" Clarenck M. Kelle% 5
ooy DirectodUN 1 Y

l‘tﬁ\_“""c” i

RICK
“ "’ 8
Nauﬁ"

NW"&S‘B‘Q‘# E)im:ltf‘%ﬂ%&“lﬁ Page® ---- -



FD-291 (Rev, 11-1-73)

! EMPLOYMENT AGREEMENT

As consideration for employment in the Federal Bureau of Investigation (FBI), United
States Department of Justice, and as a condition for continued employment I hereby declare
that I intend to be governed by and I will comply with the following provisions: :

(1) That I am hereby advised and I understand that Federal law such as
Title 18, United States Code, Sections 793, 794, and 798; Order of the
President of the United States (Executive Order 11652); and regulations
issued by the Attorney General of the United States (28 Code of Federal
Regulations, Sections 16.21 through 16.26) prohibit loss, misuse, or un-
authorized disclosure or production of national security information, other
classified information and other nonclassified information in the files of
the FBI;

(2) I understand that unauthorized disclosure of information in the files

of the F'BI or information I may acquire as an employee of the FBI could

result in impairment of national security, place human life in jeopardy, or

result in the denial of due process to a person or persons who are subjects

of an F'BI investigation, or prevent the FBI from effectively discharging its

responsibilities. I understand the need for this secrecy agreement; there-

fore, as consideration for employment I agree that I will never divulge,

publish, or reveal either by word or conduct, or by other means disclose to

any unauthorized recipient without official written authorization by the

Director of the FBI or his delegate, any information from the investigatory

files of the FBI or any information relating to material contained in the files,

or disclose any information or produce any material acquired as a part of the

performance of my official duties or because of my official status. The burden

is on me to determine, prior to disclosure, whether information may be disclosed

and in this regard I agree to request approval of the Director of the FBI'in each

such instance by presenting the full text of my proposed disclosure in writing to

the Director of the FBI at least thirty (30) days prior to disclosure. [ understand
- that this agreement is not intended to apply to information which has been placed

in the public domain or to prevent me from writing or speaking about the FBI but

it is intended to prevent disclosure of information where disclosure would be

contrary to law, regulation or public policy. I agree the Director of the F'BI is

in a better position than I to make that determination;

(3) I agree that all information acquired by me in connection with my official
duties with the FBI and all official material to which I have access remains
the property of the United States of America, and I will surrender upon demand .
by the Director of the FBI or his delegate, or upon separation from the FBI, any
material relating to such information or property in my possession;

(4) That I understand unauthorized disclosure may be a violation of Federal
law and prosecuted as a criminal offense and in addition to this agreement may
be enforced by means of an injunction or other civil remedy.

I accept the above provisions as conditions for my employment and continued employment
in the FBI. I agree to comply with these provisions both durmg my employment in the FBI and
followmg termination of such employment,

(Signature)

(Type or print name)

{ .
Witnessed and accepted in behalf of the Director, FBI, on

, 19 , by
MYV 65991 Bocld: 32199810 Page 1B -

(Signature)
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Office of the Attnrnep General
X@aghingmn’,lﬂ.@. ME3 7 -

.T:a:nu\ar,v 1 8”, 1973

ORDER NO.501-73
RULES AND REGULATIONS

Title 286—JUDICIAL
- ADMINISTRATION

Chapter —Department of Justice
[Order 501-73]

PART 16—PRODUCTION OR DISCLO-

SURE OF MATERIAL OR INFORMA-
TION

Subpart B—Production or Disclosure
in Response to Subpenas or De-
mands of Courts or Other Authori-
ties

This ‘order delegates to certain De-
partment of Justice officials the author-
ity to approve the production or dis-
closure of material or information con-
tained in Department files, or informa-
tion or material acquired by a person
while employed. by the Department. It
applies where a subpena, order or other
demand of a court or other authority,
such as an administrative agency, is is~
sued for the production or disclosure of
such information. .

By virtue of the authority vested in me
by 28 U.S.C. 509, 510, and 5 U.S.C. 301,
Subpart B of Part 16 of Chapter I of
Title 28, Code of Federal Regulations, is
revised, and its provisipns renumbered,
to read as follows:

Subpart. B—Production or Disclosure .in Response
to Subpenas or Demands of Courls or O!her
Authorities

Sec.

18.21 Purpose and scope.

16.22 Production or disclosure prohibited
unless approved by appropriate De-
partment official,

16.23 Procedure in the event of a demand
for production or disclosure,

16.24 Final action by the appropriate De-
partment official or the Attorney
General,

.6.25 Procedure where a Department decl-
sion concerning a demand is not
made prior to the time a response

__to the demand is required.

8.26 Procedure in the event of an ndverse

ruling.

AUTHORITY: 28 U.S.C. §09, 510 and 5 U. S.C.

0L,

;ubpart B—Production or Disclosure
in Response to Subpenas or De-
mands of Courts or Other Authori-

ties . ‘ .

§16.21 Purpose and scope.

(a) This subpart sets forth the pro-
sedures to be followed when a subpena,
order, or other demand (hereinafter re-
ierred to as a2 “demand”) of a court or

N\l\f‘ﬁSQ‘Bﬂ“ Docld: 32199810 Page 11 — -

other authority is issued for the produc-

. tion or disclosure of (1) any material

contained in the files of the Department,
(2) any information relating to material
contained in the files of the Department,
or (3) any information or material
acquired by any person while such per-
son was an employee of the Department
as a part of the performance of his of-
ficlal duties or because of his official

- status.

(b) For purposes of this subpart, the
term “employee of the Department” in-
cludes all officers and employees of the
United States appointed by, or subject
to the supervision, jurisdiction, or control
of, the Attorney General of the United
States, including U.S. attorneys, U.S.
‘marshals, and members of the staffs of
those officials.

-§ 16.22 - Production or disclosure prohili-

ited unless approved by appropriate
Department oflicial.

No employee or former employee of the
Department of Justice shall, In response
to a demand of a court or other au-
thority, produce any material contained
in the files of the Department or disclose
any information relating to material con-
tained in the files of the Department, or
disclose any information or produce any
material acquired as part of the per-
formance of his official Quties or because
of his official status without prior ap-
proval of the appropriate Department of-
ficial or the Attorney General in accord—
ance with § 16.24.

§ 16.23 Procedure in the event of a de-
mand for production or disclosure.

(a) Whenever a demand is made upon
an employee or former employee of the
Department for the production of ma-
terial or the disclosure of information
described in § 16.21(a), he shall im-
mediately notify the U.S. attorney for
the district where the issuing authority
is located. The U.S. attorney shall im-
mediately request instructions from the
appropriate Department official, as desig~
nated in paragraph (b) of this section.

(b) The Department officials author-
ized to approve production or disclosure
under this subpart are:

(1) In the event that.the case or other .

matter which gave rise to the demanded
material or information is or, if closed,
was within the cognizance. of a division
of the Department, the Assistant At~
torney General in charge of that divi-
sion. This authority may be redelegated
to Deputy Assistant Attorneys General.

(2) In instances of demands that are
not covered by paragraph (b) (1) of this
section: -



\

|

1
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(1) The Director of the Federal Bu-
reau of Investigation, if the demand is

one made on an employee or former em- -

ployee of that Bureau for information
or if the demand calls for the production
of material from -the flles of that Bu-
reau, and

(il The Director of the Bureau of
Prisons, if the demand is one made on
an employee or former employee of that
Bureau for information or if the de-
mand calls for the production of ma-
terial ‘from the files of that Bureau.

(3) In instances of demands that are
not covered by paragraph (b) (1) or (2)
of this section, the Deputy. Attorney
General. :

(¢) If oral testimony is sought by the
demand, an affidavit, or, if that is not

feasible, a statement by the party seek-
ing the testimony or his attorney, setting
forth a summary of the testimony de-
sired, must be furnished for submission
by the U.S. attorney to the appropriate
Department official, :

- 816.24 Final action by the appropriuate
Department official or the Attorncy -

General.

(2) If the appropriate Department of-

ficial, as designated in § 16.23(b), ap-
proves & demand for the production of
material or disclosure of information,
he shall so notify the U.8. attorney and
such other persons as circumstances may
warrant. .

(b) If the appropriate Department
official, as designated in §16.23(b),
decides not to approve a demand for the
production of material or disclosure of
information, he shall immediately refer
the demand to the Attorney General for
decision. Upon such referral, the Attor-
ney-General shall make the final decision
and give notice thereof to the U.S. attor-
ney and such other persons as circum-
stances may warrant.

. §16.25 Procedure where a Department

decision concerning a demand is not
made prior to the time a résponse 1o
the demand is required.

If response to the demand is required
before the instructions from the appro-
priate Department official or the Attor-
ney Genereal are received, the U.S. attor-
ney or other Department attorney des-
ignated for the purpose shall appear with
the employee or former employee of the
Department upon whom the demand has
been made, and shall furnish the court
or other authority with a copy of the
regulations contained in this subpart and
inform the court or other authority that
the demand has been, or is being, as
the case may be, referred for the
prompt consideration of the appropriate
Department officlal and shall respect-
fully request the court or authority to
stay the demend pending receipt of the
requested instructions,

v

[

65994 Docld:32199810 Page 12 - .

§ 16.26 . Procedure in the event of an ad-
verse ruling.

If the court or other authority declines
to stay the effect of the demand in re-
sponse to.a request made in accordance
with § 16.25 pending recelpt of instruc-
tions, or if the court or other authority
rules that the demand must be com-
plied with Irrespective of instructions
not to produce the material or disclose
the information sought, in accordance
with § 168.24, the employee or former em-~
ployee upon whom the demand has been
made shall respectfully decline to comply

with the demand. “United States ex rel

Touhy v. Ragen,” 340 U.S. 462,
Dated: January 11, 1973,

RicaArp G. KLEINDIENST,
Attorney General.

[FR Doc.73-1071 Filed 1-17-73;8:45 am]



OFFICE OF THE ATTORNEY GENERAL

WASHINGION, D. C.
May 15, 1956
‘ORDER NO. 116-56

- It is the policy of the Department of Justice to extend the fullest
possible cooperation to congressional committees requesting information from
departmental files, Interviews with department employees, testimony of depart-
ment personnel, or testimony of Federal prisoners. The following procedures
are prescribed in order to effectuate this policy on a basis which will be
mutually satisfactory to the congressional committees and to the Department.
{This order supersedes the Deputy Attorney General's Memorandum No. 5, dated
March 23, 1953, and his Memorandum No. 97, dated August 5, 1954, It formael-
izes the Attorney General's press release of November 5, 1953, establishing
procedures to permit committees of the Congress and their authorized repre-
sentatives to interview and to take sworn testimony from Federal prisoners. -
It supplements Order No. 3229 (Revised) dated January 13, 1953, and Order
No. 3464, Supplement No. 4 (Revised) dated January 13, 1953 (with Memorandum
of "Anthorization Under Order No. 346l Supplement No. 4 (Revised)" dated
January 13, 1953), insofar as said orders have reference to procedures to be
followed in the Department's relations with congressional committees. In
support of this order, reference should be had to the President's letter
dated May 17, 1954, addressed to the Secretary of Defense, and to the Attorney
General's Memorandum which accompanied it. ]

A. REQUESTS FOR INFORMATION FROM DEPARTMENT FILES

1. Congressional committee requests for the examination of files
~ or other confidential informetion should be reduced to writing, signed by

the chairman of the committee, and addressed to the Deputy Attorney General,
who 1s responsible for the coordination of our liaison with Congress and
congressional committees. The request shall state the specific information
sought as well as the specific objective for which it is sought. The Deputy
Attorney General will forwaerd the request to the appropriate division where a
reply will be prepared and returned for the Deputy Attorney General's signa-
ture and dispatch to the chairman of the committee.

2. If the request concerns a closed case, i. e., one in which
there is no litigation or administrative action pending or contemplated,
the file may be made available for review in the Department, in the presence -
of the official or employee having custody thereof. The following procedure
shall be followed in such cases:

é. The reply letter will advise the committee that the
file is avallable for examination and set forth the
name, telephone extension number, and room number of
the person who will have custody of the file to be
reviewed;

MU B5954 " DockdT321998 1 Puge™1d — — 7
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b. Before making the file available to the committee
representative all reports and memoranda from the FBI
as well as investigative reports from any other agency,
will be removed from the file and not be made available
for examination; provided however that if the committee
representative states that it 1ls essential that information
from the FBI reports and memoranda be made available,
he will be advised that the request will be considered
by the Department. Thereafter a summary of the contents
of the FBI reports and memorande involved will be
prepared vhich will not disclose investigetive tech-
niques, the identity of confidentiel informents, or
other. matters which might jeopardize the investigative

\ operations of the FBI., This summary will be forwarded
by the division to the FBI with a request for advice as
to whether the ¥BI has any objection to examination of
such summary by the committee representative. The file
will not be physically relinquished from the custody of
the Department. If the committee representative desires
to examine investigative reports from other government
agencies, contalned in the files of the Department, he
will be advised to direct his request to the agency whose
reports are concerned.

3. If the request concerns an open case, L. e., one which liti-
gation or administrative action is pending or contemplated, the file may \
not be made available for ezamination by the committee's representative.
The followlng procedure shall be followed:

a. The reply letter should advise the committee that
its request concerns a case in which litigation or
administrative action is pending or contemplated, and
“state that the file cannot be made available until the
case is completed; and

b. ©Should briefly set forth the status of the case in

as much detail as 1s practicable and prudent without .
Jeopardizing the pending contemplated.litigation or
administrative action.

B. REQUESTS FOR TNTERVIEWS WITH DEPARTMENTAL PERSONNEL

: 1. Requests for interviews with departmental personnel regarding
‘any official matters within the Department should be reduced to writing,
signed by the chairmen of the commlttee, and addressed to the Deputy Attorney
General.. Vhen the approval of the Deputy Attorney General is given, the
employee is expected to discuss such matters freely and cooperatively with
the representative, subject to the limitations prescribed in A respecting
open cases and data in investigative reports;

\
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2. Upon the bbmpletion of the interv1ev wvith-the committee repre-
sentative the employee will prepare a summary of it for the file, with'a
copy routed to his division head and a copy routed to the Deputy Attorney
Genersal. - -

C. EMPLOYEES TESTIFYING BEFORE CONGRESSIONAL COMMITTEES

, 1. Vhen an employee is requested to testify before a congressional
committee regarding official matters within the Department the Deputy Attorney
General shall be promptly informed. VWhen the Deputy Attorney General's approv-
al 1is given the employee 1s expected to testify freely subject to limitations
prescribed in A respecting open cases and data in investigative reports;

2. An employee subpoenaed to testify before a congressional committee
on official matters within the Department shall promptly notify the Deputy -
Attorney General. In general he shall be guided in testifying by Order 3229
(Revised) and the Pres1dent s letter of May 17, 195h cited at the beginning
of this Order.

g 3. Upon the completion of his testimony the employee will prepare
a memorandum outlining his testimony with a copy routed to his division head
and a copy routed to the Deputy Attorney General.

D. REQUESTS OF CONGRESSIONAL COMMITTEES FOR THE TESTIMONY OF FEDERAL PRISONERS

Because of the custodial hazards involved and the extent to which
their public testimony may affect the discipline and well-being of the institu-
tion, it is the policy of the Department not to deliver Federal prisoners out-
slde the penal institution in which they are incarcerated for the purpose of _
being interviewed or examined under oath by congressional committees. Hovever,
vhen it appears that no pending investigation or legal proceeding will be
adversely affected thereby and that the public interest will not be otherwise
adversely affected, Federal prisoners may be intervieved or examined under oath
by congressional committees in the institution in which they are incarcerated
under the following procedures, and with the specific advance approval of the
Deputy Attorney General.

1. Arrangements for interviewing and taking of sworn testimony
from a Federal prisoner by a committee of the Congress or the authorized
representatives of such a committee shall be made in the form of a written
request by the chalirman of the committee to the Deputy Attorney Genersl.

2. -Such written request shall be made at least ten (10) days
prior to the requested date for the interview and the taking of testimony
and shall be accompanied by written evidence that authorization for the
interview or the taking of sworn testimony was approved by vote of the com-
mittee. BSuch request shall contain a statement of the purpose and the sub-
Jects upon which the prisoner will be interrogated as well as the names of
all persons other than the representatives of the Department of Justice who
will be presentes

3. A member of the interested committee of the Congress shall be
present during the entire time of the interrogation.
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by The varden of the penal institution in whichi the Federal
prisoner is incarceroted shall, at least forty-eight (48) hours prior to the
time at which the interview takes place, advise the Federal prisoner concerned
of the proposed interview or taldng of swvorn testimony; and shall further
advise that he 1s under the same, but no greater obligation to answer than any
other witness who is not & prisoner.

-5. The warden of the penal institution shall have complete
authority in conformity with the requirements of security and the mainte-
nance of discipline to limit the number of persons who will be present at
the interview and taking of testimony.

6. The warden or his authorized representative shall be present
at the interview and at the taling of testimony and the Department of Justice
shall have the right to have one of its representatives present throughout '
the interview and taking of testimony. :

T. The committee shall arrange to have a stenographic transcript
made of the entire proceedings at committee expense and shall furnish a copy
of the transcript to the Department of Justice,

~ E., OBSERVERS IN ATTENDANCE AT COMMITTEE HEARINGS

In order that the Department may be kept currently advised in
matters within its responsibility, and in order that the Deputy Attorney
General may properly coordinate the Department's liaison with Congress and
its committees, each division that has an observer in attendance at a
congrssional hearing, will have the observer prepare a written summary of
the proceeding which should be sent to the division head and a copy routed
to the Deputy Attorney General.

/s/ Herbert Brownell, Jr.

Attorney General

Vi hl
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MR 753 VA PLAIN
1A23PM NITEL 9/26/75 PiJ
'TO ALL SACS
FROM DIRECTOR
Lé%AL ADVICE FOR PRESENT OR FORMER BUREAU EMPLOYEES
IV RESPONSE TO OUR PEOUEQT,\THE ATTORNEY
GENERAL ADVISED THAT LEGAL REPRESENTATION FOR EMPLOYEES VOULD
RE MADE AVAILABLE FOR PRELIMINARY ADVICE. SHOULD CASES ARISE
WHERE A FORMER OR PRESENT EMPLOYEE REPUIRES MORE PROTRACTED
(AND SUBSTANTIAL LEGAL REPRESENTATION, IT IS THE POSITION OF THE
DEPARTMENT THAT SPECIAL COUNSEL MAY BE RETAINED FOR SUCH
EMPLOYEES AT DEPARTMENT EXPENSE. GUIDELINES ARE BEING
DRAWN BY THE DEPARTMENT TO GOVERN THESE MATTERS.
 HOWEVER, SHOULD THE DEPARTMENT SUBSEQUENTLY CONCLUDE THAT
SUCH CASES INVOLVE MATTERS OUTSIDE THE SCOPE OF A PRESENT OR
FORMER EMPLOYEE'S DUTIES, OTHER CONSIDERATIONS WOULD APPLY.
ALL LEGATS ADVISED SEPARATELY.
END. | |
HOLD
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NRGAS WA PLAIN
8:42PMNITEL 18/9775 GHS

10 ALL SACS

\

FROM DIRECTOR\
INTERVIEWS OF FBI EMPLOYEES BY CONGRESSIONAL COMMITTEES

BY MEMORANDUM TO ALL EMPLOYEES DATED MAY 28, 1975,
CAPTIONED "INTERVIEWS OF FBI EMPLOYEES,” ALL EMPLOYEES WERE
ADV ISED OF THE NECESSITY OF SECURING FBI HEADQUARTERS APPROVAL
PRIOR TO SUBMITTING TO INTERVIEWS BY'REPRESENTATIVES OF CON-
GRESSIONAL COMMITTEES. THE NECESSITY OF SECURING THIS AP-
PROVAL 1S PROMPIED BY THE EMPLOYMENT AGREEMENT ALL -EMPLOYEES
HAVE SIGNED. |

YOU WERE ADVISED THAT CONGRESSIONAL STAFF MEWBERS
WERE CONDUCT ING INTERVIEWS OF FORWER AND/OR CURRENT EMPLOYEES
CAND THAT THIS BUREAU HAD PLEDGED ITS COOPERATION WITH CON-
GRESS. OUR COOPERATIVE EFFORTS, OF COURSE, MUST BE CONSISTENT
WITH BUREAU PROCEDURES.

RECENTLY, WE HAVE HAD ATTEMPTS BY CONGRESSIONAL 42~ %Y 71_,/,?
COMMITTEE STAFF MEWBERS TO INTERVIEV CURRENT EMPLOYEES WITHOUT

PRIOR CONTACL WITH FBI -HEADQUARTERS. YOU ARE AGAIN REQINI
é EARCHE éﬁ}ﬂusxen Z;

SERIALIZE

§/%C M M# (/W/M | /:/’22 O;:A;U_:’r". N
' Wl
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PAGE TWO - - S
| THAT IF A REPRESENTATIVE OF A CONGRESSTONAL COMMITTEE SHOULD
; CONTACT A BUREAU EMPLOYEE, THAT EMPLOYEE SHOULD DECLINE TO
" RESPOND TO QUESTIONS POSED TO HINM AND ADVISE THE CONGRES-

SIONAL STAFF MEMBER OF THE NECESSITY OF RECEIVING FBI

‘ HEADQUARTERS APPROVAL BEFORE RESPONDING TO ‘QUESTIONS.

END

RECD 2°

FBI OM CLR PF.
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LAY

NTASA WA PLATN

[0

-TO ALL SACS

ROM DIRECTOR

457

CAPTIONFD CUBuOM“TTT E
POLTCILo AﬁD GUTDr

vSTﬂTWMENTG'PRESE

7:37PM NITEL 2-11-78 THR

RIGHTS

Q(} IMONY BEFORE: HOUSE CIVIL AND
gronMITTrv' FESRUARY 11, 1976,
o ATTOPMPY GtNFRAL AMD*I'TESTIFI

LODAY CONCE NING

THES ' FOR THE FBI. ©

NTED TO THE: comnTTTWE BY THE

CONSTITUTIONAL RIGHTR

&

.t

o

EFODE
pLGI IATT”E
ODTVS OF THE

ATTORMNEY

ENERAL AND ME ARE BEING MAIL ZD TO #LL OFFICES TODAY. FOR

YOUR I”rOleTTON

“MsJOR AREAS OF TAF GURuOMHITTEW s OUESTI‘hbnTO ME, TQBETHER -

WITH Y RESPORSES':

- (1>’ IN RESPONSE. T

* PREVENTIVE ACTION PROVISION IN THE ATTO DN“Y CFN

PROPOSED CUTD”LINuV
PREPARED STATEMENT

LAY ENFORC WEMT

~ SOLELY "AFTER‘THE-FAFTS:

Y 54956' Bocld: 32989485
MWW 65994 Docld:3213%810 Page 20

TS’PREVENTION«

TFF?F FO‘LO’Q ‘s SYHOPS

THAT VE

lH\T QCIIO“ TO

‘

PREVE

- Page 11~

SIZED ACCOUNT OF THE

\
QUEST IONS REGARDING THE . o
RAL'S
FOR THE FBI WHICH AR E GITED IV HIS

I STATED TH&T THE PPiMARY MANDAIE OF

]MOT INVESTIC A

REVUMA rzzrlmolc"

DEMOCRATIC FOR{ OF GOVEPNmEvT'wonLD BE

MT IVE A“TION i

sgm;a;ﬁ il
FER 11 o5

FB! - ALBANY,
i

é @? ;j/g -3



J

PAGE TWC o o o SR -
DOMISTIC SECURITY CoSE TODAY WF WOULD ASRIRTALN THE #oT1RS
AND ENTE UT OF THE THREAT INVCLVED, GOMSILT WITH TH" DFP”DT””NT

J_1

AND REACH f WOPKASLE VLLUIIOH NS T Ay “[”L ARY AND PR
. B - . .

ACTLON To BE TaVEW, , |

@ REGARDING THE GUIDELIMEé‘ ouzs}ioﬁs W wv‘acvvn
POMFFR“I NG MY fNPUT'(M; sﬁséHICF AT THAT THE FBI HKSAA
REPPns:pTATIVF'oM~THﬂ GUIDELINES COMMITTEE JoMD 1 RECETUR
ﬁEPORTQ\r ow TIWF TO, TINE- CONGERNING THE TH%U T 0F THEsE.

‘ o

G”IWVLIMZQD 4ND WH T EP T%E CUIDELINES I PPE”"NT‘FO?M ARE
TOO STRICTioR LOOSE (NY DVSPO IS WDQ TH'\T THE' 'QI IS NOT

i

(UNCOVMFORT2BLE WITH THE GUIDEL T“”°"1HA1 I CANKOT BROSGDLY

n,

COTEGORIZE THEM AS STRICT OR LOOSE; THAT THEY OPT‘ETILL

y R Y

UNDER\CONSIDERATION BUT‘AT THIS POINT ARE NOT TOO RE TDICTIUED.

(3 IN PESPONSE TO & OUESTION A3 TO WHETHER. THE

1 .

DEPARTME NT oF JUSTIC

SU?ERVISEs':HE FBI, I STATED THAT I
RECOG NIZE THAT IT DoP 8D THAT I CAN STATF UﬁEOUTUOC“LIY THoT
1 Hnw? A VERY DIE ?T RVLATIOHC{IP UITH THE AFTORNE GENW@QL_

AND THAT ”E G.T FIOMC UFPY WhL
(THF ATTOQ””Y GENERAL AG.E&L £ND Pu]“l“D OUT THAT ”
THE. FBI HpgS TO HNVE CONSIDERABLE'AU.CEOHY;‘THAf THE FEI

‘)IP‘TCTOp 3-LE PONQI?T‘ITY Iq CRPAl AND THAT THE ATTORHEY GENEP@L

T
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PAGE THRER

r

HAS varPALfOVEPSIGHT'REGPomeLB{LITY'OVER THE BUREAN, HT BOTUD

THAT, THE ATTORHEY GENERAL "I8 NOT:RUNNIMG'TF@_FBI" - OR HE
4OULD NOT_HAVE_TIME FOR ANYTHINGELSE -- AND THAT. THESE
IS "SOME DISTANCE" BE TWEE N LHE-ATIORNEY'GEMERAL,ANE‘IHE.FBI
DIRECTOR. . . -
W lINIRESPQNSE TO OUESTIONS CONCEENING bdNiI&UED
OVERS IGHT OF THE FBI-BQICdNGRESSLO@AL COMMITTEES, 1 STATED

THAT. SIHCE APRIL, 1975, THE FRI HAS DEVOTED 4500 ACENT paYS

© AND 2221 CLERICAL. DAYS TO PDOVIDF ccwcpnsc WITH THE INFORMATION

THAT IT HAS RE@UESTQL; THAT 'SOME qOUPCFs AND INFORMANTS
HAVE BECOME UNWiLLING.TG/ UQNTQH US INFORMATION BECAUSE OF
THE‘w:DEsPéaan,DISCLQéUéE OF THE ‘MATERIAL WE HAVE PROVIDED
CO“@FESSiCMAL COMMITTEES “THAi'fHE’%BI DOES' NOT QEJEcTﬂTQ
»QQE%S?GHT;*TQAl yt ARE wILLiNG T0 HAVE OvsRéleHTiamD_

o : 1 . o . d o §
GUIDELINES BUT THAT WE WANT-TO DE‘JELOP"SOME BALANCE S0 -

THAT WE MAY WAINTAIN OUR ‘CAPABILITIEE INTACT TO FILLY

DISCHARGE OUR RESPONSIRILITIES, -~ - ' -
ALL LLC“TQ ADVTCEW SEPAPATtLY. :
B IR U N
\\
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I wélgome the opportunity to talk againvwith this
Subcommittee. During the months since I last testified
here there has been much aiscussioﬁ”ébout various incidents
which I described to you last February 27 involving the
‘Federal Bureau of Investigation.

| The FBI's domestic security investigations have
recelved the most attention. And much of it has centered on
COINTELPRO, which was revealed to this Subcommittee before I
arrivéd atlthe Department of Justice and about which I

!

provided further details by letter on May 17, 1975, when they
came to my attention; |
| From the beginning, this Subcommittee has been intereéted
in the FBI's domestic security investigations. But it has
also been concerned with tﬁe whole range of FBI practiées.
During my last appearance before this Subcommif;ee I promised
to start work preparing guidelines to govern FBI practices in
the future. The preparation of those guidelines has been slow
and- difficult--much slower and more difficult than I had
. realized. The problems are cémplex and important--as important
as any now facing the Departmént of Justice. I had hoped when
I first appeared before‘this Subéommitteé that I would be

able to present to you at my next appearance a complete set
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of gpidelineé. 'This has proven impossible. Bq;_progresé

i

has been made in drafting guidelines in several areas. You
have been provided with the most recent drafts of proposed

guidelines covering White House inquiries, investigations for

’congressional staff and judicial staff éépointments, the handling

N
of unsolicited mail, and domestic security investigatiomns.

These draft guidelines<pover many of the areas that have been
of greatest concern to this Subcommittee. |

Because the statutory base for the operatién of the
FBi is not satisfactory, I know the memberssof ﬁhis SubcommiFtee
have been considering what changes it should enact. ‘The
guidelines may be helpful in these delibérations. Before
discusSing briefly each of the draft guidelines you have seen,
I would like to make a few points about the question of |
statﬁtory changes. ' / |

The basic‘statutory provision'ﬁoncérning the fBI is
28 U.s.C. 533 which provides that the Attorney General may

)
appoint officials "(l) to detect and prosecute cri?es against

the United States; (2) to assist in the protection of the

President;‘and (3) to conduct such investigations regarding

official matters under the control of the Department of Justice

_and‘the Department of State as may be directed by the Attorney

General." 1In addition, 28 U.S.C. 531 deélares that the Fe@eral

Bureau of Investigation is in the Department of Justice. There
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are‘other statutes, such as the Cdngressionél Asséséination,v
Kidnapping aﬁd Assault Act, which vest in thégBureau'certaiﬁ
specialAresponsibilities to investigate particuiarvcriminal -
violations. There are also Executive Orders and Presidential
statements and directives placing iﬁVeStigatory responsibility
upon the Bureau.

In some areas--such as domestic security——thé simple/
statutory base I have just described is overlaid with a
series of executive orders (for example, Executive Order 10450‘V~
concefning the federal loyalty program) and directives dating |
back decades. The simplicity of the statute vanishes when
placed in this setting. AMoreover, the authorized work of the
Bureau in terms of crime detection must be seén in the context
‘of statutes paésed by Congress such as the Smith Act, 18 U.S.C.
2385; the seditious conspiracy law; 18 U.S.C. 2384, and the
rebellion and insurrection statute, 18 U.S.C. 2383. I would
like to begin the discussion today By suggesting a few
considerations that should(be taken into account in&deciding
what statutory changés shoﬁid be made to define more clearly
the areas of the Bureau's jurisdiction and the means and
methods which the Bureau is permitted éo use in carrying'out
its assigned tasks. |

Firét, there is a temptation to resort to having the
courts make many difficult day-to-day decisions about investigations.

When a Fourth Amendment search or seizure is involved, of
: |

e
4
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course, récourse to a court for a judicial warrant is in most
circumstances required. But the temptatioh is to extend the use
of warrants into areas where warrants are not constitutionally
‘required. 'Fof example, as you know it has been suggested
that the FBI ought to obtain a warrant before us1ng an lnformant
Extendlng ‘the warrant requirement in this way would be a major
step toward an alteration in the basic nature of the criminal
justice system in Amerlca It would be a step toward the
1nqulsltor1al system in whlch judges, and not members of the
executive, actually control the investigation of crimes. This
isvthe eystem used in some European countries and elsewhere,
but our system of‘justice keeps the investigation and
prosecution of crime eeparate from the adjudica%ionvof criminal
charges. The separation is important:to.the neutrality of the
judiciéry, a neutrality which our system takes“pains to prdtect.
There is another, related consideration. To require

judges to decide whether particular informants may be used in

particular cases would bring the judiciary into the most
impertant and least definable ﬁé&t of thevinvestigative process.
Even disregarding the problem of delay to investigations and
the burden that would be placed upon courts, we must ask our-
selveé)whether the control of human sources of information--
which involves subtle, day-to-day judgments about credibility
ahd ﬁersonality——is something Judges ought to be asked to

undertake. It would place an enormous reSpoﬁSibiliEy upon courts (

which either would be handled perfunctorily or, if handled with

care, would place a tremendous burden of work on federal judges..
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In drafting statutory changes, it must be femembered
that rigid directions governing every step in! the investigative .
process coﬁld sacrifice the flexibility that is necessary if |
an iﬁvestigative agency is to adaﬁf fo the diverse factual
situations iﬁ must face. Rigid statutory provisions’woﬁld
invite litigation at every Step’iﬁ the investigétive.process:\
Such liﬁigation could very well be’used by clever‘in@ividuals
to frustrate legitimate law enforcementvefforts Withdut |
achieving the measure of control for which the statutes were
enacted. As Lord Devlin has saidL/”As soon aéjanything/has
been codified, there is a lawyer-like--but sometimes unfortunate--
’tendency to treat the written word as if it were the last
word on the subject and to deal with eéch case according to
Whéther it falls on one side or the 6the£ of what may be a
finely.dréﬁn boundary." ‘

These considerations do not in any way mean that Congress.
ought not act to clarify the FBI's statutory base. I want
to emphasize my belief that Congress should do so. The
problems I have mentioned are surmountable. The Department of
Juatice'is ready to work with Congress in drafting statutes
that.will meet the issues that have been raised 'about the
responsibilities of the FBI.

The proposed guidelines are part of our effort to

cooperate with Congress in meeting its legislative responsibility.

Some of what has been proposed in the guidelines may be useful

t
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in drafting statutes. Other parfs of thé guideiines may
bést be left to regulations or Executive OrderSf As I said
in my earlier testimony before this‘Subéommittee, consultation
‘with you and with other Congressional‘committees is an
important part of the process by,%hiéﬁ'these guidelines can
| bé perfected. There will not be.compiete agreement about}whaﬁ
has been proposed~—indeed,\within the Department of Justice
there is some disagreement about some provisions--but this is
inevitable and is a necessary part of the road we'mustvtrével.
We welcome diséussioﬁ, which is also essential. Let me then
briefly describe the four proposed guidelineé that have been
'substahtially completed and have been provided to you. Others--
which will co&ef criminal investigations,'ﬁSe of informants,
"coﬁnter—intelligence investigations and other areas--are
cgrréntly being drafted by a-commitfee within the Department
éhaifed by Mary.Lawton, Deputy Assistant Attorney General in
the Office of Legal Counsel, and composed of representatives
of the Civil Rights and Criminal Divisions, the Office of
Policy and Planning, the-Federal Bureau of Investigation, and
the Attorﬁey~General‘s Office. As new guidelines are drafted

in these areas they, too, will be made available to you.

S~

‘When I testified before this Subcommittee last
February.I/de5cribed'a number of incidents which occurred
in a period dating back more than a decade iﬁ‘which the
FBI was misused for political purposes. I noted that in

most cases we discovered where the White House was involv%d
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the iﬁitiation of an improper request waé\madg by a White
House staff member--acting in the President‘é§name;—td}a
counterpart in the FBI. These requests Were‘oftenvmade'
oraliy. White House staff membersiin a number of‘différent
pésitiohs were involved. - i)
| .As you know; the FBI conducts background'investigations

of persons being considered for appointment by the President
either to positions in_governmént departments or agencies ox

to the White House staff. The FBI also checks it files and
sometimes conducts further investigations of persons who will

be in contact with the President or who wiil be given access

to classified informatioﬁ.» The guideline concerning White

House inquiries sets up a procedure--which is already.
substantially Being followed--which requires that requests

for all such investigations be made in writing by the President

or the QOunsél or Aésociate Counsel to tﬁe President. Under

‘the proposed guidelines the requeét for an investigation wouid
have to certify that the person to be investigated has

consented to the investigation with the knowledge that information
gathered in the investigation would be retained by the FBI.

The consent provision is important as a mechanism for preventing
investigations in fact sought for pblitical or other purposes

from being initiated in the use of background investigatiOns.

It is also important as a protection of the privacy interests

~

of persons to be investigated. There are provisions requiring

N

\
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that access to information provided to the White House be
strictly limited to those directly involved in the matter
for which the investigation was 1nitiated Custodians of
the files in. the White House would be required to keep a v
list of all persons who were given access, The proposed
guidelines concerning congressional\staff and jﬁdicial staff
appointments take the same basic approach as the guidelines
concerning White House inquiries.

In addition the White House has been following the .
practice, which perhaps should be embodied in the guidelines,
of directing through the Attorney General‘s Office all requests
for investigation or for material from Bureau files except
routine beckground ohecks. 'This was not the policy in the
past. It reflects the Attorney General's role, which I
described to you last year;’as a lightning rod to deflect
improper requests.

" The proposed guidelines on the White House inquiries
and on other matters accept the proposition that FBI files
should be destroyed after a reasonable period of time. The
deadlines for destruction of files have not yet been specified,
however, because for administrative reasons these deadlines
must be coordinated throughout the FBI file system.

" The last time I appeared before this Subcommittee ﬁany

members were concerned about the handling of unsolicited

derogatory information received by the FBI. Unsolicited
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information can be very valuable in law‘enforoement, as you
know, but the concern has been that allegationeéabout the
'private lives and habits of individuals have found their way
into FBI files where they may remaindfor great lengthe of
time‘ae a silent but troublesome invasion of individual ‘
privacy. In my testimony of last February 27, 1 suggestedv

that on balance it would be de31rable to devise some procedure
under which some information in Bureau files would be destroyed.
- The guidelines concerning unsolicited information,set up a
procedure for the early destruction_of such information when

it does not relate to matters within the jurisdiction of the
federal government or does not make an allegation of a serious
ofime within the'jurisdiction of state or local police ageﬁcies.
The drafo‘guidelines provide for destruction of such unsolicited
information within 90 days. The period after which other files
would be required to-be destroyed may vary. Information collected
in background investigations might be retained long enough

to avoid the need to repeat investigative steps as an individual.
‘moves from job to job within govermment or out of govermment

and later back igf\ On the other hand, destruction of files
developed in preliﬁinary domestic security investigations may

be required quite qulckly if 1nformatlon 1nd1cat1ng criminal

conduct is not developed
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Finally I come to the proposéd guidelines concerging

the controversial area of domestic security investigations.

I have‘already testified about thesé;guidelines before the

Senate Seiect Committee on Intelligeﬁpg. Since that téstimony,
several changes have(been made in the draft. You ha%e been H
provided with the latest draft of these guidelines. There
are/éeverél important features I would,like.to describe.

First, the proposed domestic security guidelihes

proceed from the proposition that government monitoring of
individuals or groups because they hold unpopular or contrdversial.
political views is intolerable in ourvsociety; This is tth
meaﬁing of the warning issued by former Attorney General
Hariah Fiske Stone,‘as I read it. Stone said, ”Thereis‘élways
the possibility that a secret police may become a menace to

free goverhment and free institutions, because it carries with
it‘thé-possibility‘of abuses of power which are not always
quickly apprehended or understood. . .It is impoftant that

its activities be strictly limited to the performance of thdse
functions for whichit was created and that its agentsjtheﬁselves
be not above the law or beyond its reach. . .The Bureau of
Investigation‘is not concerned with political or other opinions
of individuals. It is concerned only with their conduct and
then only with such conduct as is forbidden by the laws of

the United States. When a police system passes beyond\these
limits, it is dangerous to the proper adminiétration of justice
and to human liberty, which it should be our first concern to

cherish."
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The proposed guidelines tie domestic security
investigations closely to the violation of federal léwt
I‘realize there is an argument as to whether the guidelines
tie domestic security investigations closely enough or too
closely to the detection of criminai misconduct. But the
mainlthing in my'opinion is thét the pufpose of the investigation
musﬁ be the detectio%\of unlawful conduct and not merely 'the
monitoring of disfavored or troublesomé activities and surely
not of unpopular views. This is accomplished in the guidelines
by requiring séme showing that the activities under-iﬁvestigatidn
involve or will involve the use éf force or violence and the
violation df federal law. I must admit there is a problem--
in part a drafting problem but perhaps more than that--of how
to describe or set forth a standard which further sﬁeéifiés}ﬁhat
is meant by "some shbWiné.” o . | ‘

Bécause,investigations into criminal conduct iﬁ the -
domestic security area may raise significaht First Amendment
issues, the pr0posed guidelines provide for compendious reporting
on such investigations to thé Department of Justice. In general
the guidelines provide for a much greater involvement by the
rest of the Department of Justice and the Attorney General in
reviewing FBI domestic security investigations; The emphasis
upoﬁ departmental and congressional review is important, but
_it must be recognized that the Bureau must have primaryA
responsibility fox controlligg itself. The guidelines attempt
to strike an appropriate balance. Periodic-reports by the

Bureau of preliminary investigations would be required. All
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full investigations would héve to ge reported;to the Attorney
General or his designee within one week of theif'bpéning: The
Attorney .General or his designee could close any investigation.
FBI Headquarters would be required to review the résﬁlts of
full 1nvest1gatlons perlodlcally and to close any when 1t
appears that the standard for opening a full 1nvest1gatlon is

not satisfied and all logical leads have been exhausted or are

‘not likely to be productive. Each open case would be reviewed

annually in the Department of Justice and would be closed if
no longer justified under the standards. The personal approval

—

df the Aﬁtorney General would be required when such sensitive
techniques as Title III electronic surveillance or prévenéive
actioﬁ are to be used, and the Attorney General would be
required to re?ort to Congress periodically/on the instanées,
if any, in which preventive.action was taken.

Prellmlnary 1nvest1gatlons~-wh1ch would not involve

/

the infiltration of informants 1nto organlzatlons or groups
or such techniques as electronic surveillance or mail covers--
would be authorized only on the basis of information or
alyegations that an individual, or individuals acting in
concert, may be engaged in activities which involve‘or will
involve the use of force or violence and the violation of federal
law for one of five designated\purposes. Those criminal
purposes are:

‘(l) overthroﬁing the governmeﬁt_of

the Uhited States or the‘government

of a State;
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(2) interfering; in the‘UniteH:Statgs,
with the activities of a foreign. |
government or its autﬁorized'represen—
fativés;
(3) impairing for the pg;pose of
ihfluencing U.sS. govéinment policies
or décisions:
(a) the functioning of the
governmént of'the United States;
(b) the function%ng of the
government of a State; or
(é) interstate commerce.
(4) depriving persons of their civil
rights under the Constitution, laws,
or treaties of thé Uﬁited S;atésg or
 , (5) engaging in domestic violence or
rioting when such violence or rioting
is likely to require the use of the
- federal militia or othér armed fgrces.
Preliminary investigations would be limited to inquiries of
public record and otherwpublic sources; FBI files and indiceg;
fe@eralj state and local records; and existing informants
and sources. Interviews and physical surveillancg under taken
for the limited purpose of identifying‘the subject of the
investigation would be allowed, but interviews or surveillance

»  for any other purpose would require the written authorization
of the Special Agent in Charge of the apprdpriate Bureau field.

office.:
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The draft gﬁidelines provide that such intrusive

investigative techniques as infiltration of informants into

organizations and use of electronic-surveillance and mail

/
/

covers méy only be initiated as a part of full investigations.

The guidelinés set out the following?étandard for thé opening

of a full investigation: |
"Full investigations must be

authori?ed by the FBI Headquarters.

They may only be authorized on the

basis of specifié'and articulable

facts giving reason to believe that

an individual or individuals acting

in concert are or may be engaged in

activities which involve or will

involve the use of force of violence

and the violation of federal law for

one or more' of the five purposes I

mentioned.eérlier. ‘

\ A provision is also included to allow the FBI to

ihvestigate for limited periods of time inysituations in which

domestic violence or rioting not violating federal law is

1ikely to fesult in a request by a governor or legislature of

a state under 10 U.S,C. 331 for the use of/federal troops.

You will recognize that the standard for opening a

full investigation proposed in the guidelines is ‘the equivalent

of the standard for a street stop and frisk enunciated by
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the Supreme Court in Terry v. Ohio, There the Supreme Court

wrote that in justifying a street search a police officer "must
be able to point to. specific and agticulable facts which,
when taken together with rational inferences from those facts,

reasonably warrant the intrusion."dlh his summation ofvthe
holding of the Court,‘Chief Justice Warren wrote:

.We. .- .hold today that where a police
officer observes unusual conduct which leads
him reasonably to conclude in light of his
experience that criminal activity may be
afoot_and that persons with whém he_ié
dealing may be armed and presently dangerous,
where in the‘course of in&estigating this
behavior he identifies himself as a police-
man and makes reasonéble inquiries, and
where nothing in the initial stages of the
encounter éerves to dispel his reasonable

" fear for his own or others' safety, he is
,entitled for_the protection of himself
and others in the area to conduct a

+ carefully limiﬁed search of the outer
clothing of such persons in an attempt‘to
discover weapons which might be used to

)

assault him. (emphasis added) (392 U.S. 1, 30)
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This standard was adobted_because it fequires a
sﬁrong showing of criminal conduct before a fuii investigation
is authorized. I should point out that a change was made
in this part of the guidelines sinceemy testiﬁony before
the Senate Select Committee. Origineliy fhe‘standard had
required a showing of specific and articulable facts giving
reason to believe that the subjects of the investigation are
eﬁgaged in activities that involve or will involve force and
violence and the violation of federal law. The change to the
phrase "are or may be”?brings the\formulatien of the
standard more closely in line with the Terry sﬁandard. The
preﬁieus language of the guidelines provéé to be too close
te the arrest stendard—-thet is, too restrictive as‘e l o
standard for the oﬁening of anbinvestigation. The close
correspondence of the revised draft's standard with the Terry
language gives the guidelines' formulation a foundation in the
Supreme Court's analyeis of an analagous constitutional problem
which, while it involﬁes a different area of law enforcement,

does provide a definition for the standard which is to control

————

Bureau activities.

The proposed guidelines go en to require an additional
consideration before a full investigation is opened. The ‘
guideiines state: |

'[T]he following factors must be
considered in determining whether a

full’investigation should be undertaken:

(1) the magnitude of the threatened

!

harm;
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(2) the likelihood it Wili occur;
(3) the immediacy of the th;e;t;
and | |
(4) the dangef td.privacy and_free'
’exPression posed‘By a full investi-
| »gation. |
This listing of factors, which has been édded in the latest
draft, gives the standard a dimension and explicitness it
did not have in earlief drafts. For example, the balancihg
of the factors would requirerofficials of the FBI and the
Départment of Justice to close any full investigation even
if there is cléar threat of a violation of federal law if
thé threatened harm is de minimus or unlikely or remote in
time. | |
Finally, the draft guidelines provide a procedure to
Be followed in emergency situétions when action by the FBI to
"intervéne to prevent the use of'illegal force and violénce
may be required. This section of the’proposed’guidelines
has proven to—be controversial,/in part for fear that it
seeks to allow the FBI to engage in activities of the sort
that were involved in COINTELPRO. As I have said many times
Eéfore; the activities that went under the name COINTELPRO
were either foolish or outragéous, and the preventive action
section of the guidelines\was not intended to legitimize
such activitiés,pnor would it do so6. It wa§ included in the
draft guidelineé in the recognition that emergency situations

may arise in which human life or the essential functioning



of governﬁent may be threatened; In such situations law

- enforcement officials would be expected to act 'to sa%e life
of pfotect the fuﬁctioning of government. Indeéd, 1awb
enforcement offigiéls would}be‘cdndémned if‘théy did not act.
The preventive action section of théfguidelihes was designed
tdyprovideba procedure for the Aftorney Genefal to authorize
and report to Congress such activities. &t was designed to
§étAup an orderly and careful procedure to be followed in
the case of emergency. Iﬁ coﬁld be supplemented by further -
rules developed by the Attorney General. Under the proposed
‘guidelines the Attorney éeneral could authoriée a preventivé
action only when there is probable cause to believe thaﬁ
‘illegél force or violence will be u;edand that it threétens
life or the éssential functioning of govermment. The Attbfpey
Qenéral could authorize preventive‘action onlj when it is
necessary to minimize the danger; that is, whén other techniquéé
will not work. 1In the 1atestbdraf; of the'gﬁidelingﬁ several
specific piohibitions were included. to make clear that new
COINTELPRO are not to be sanctioned. Prohibited are the
éommission Sr instigation by the FBI of ecriminal acts; the
dissemination of information for the purﬁose of holding an .
individual or group up to scorn; ridicule, or diégrace; the
dissemination of information anonymously or under false
identity;.and the‘incitemént of violence.

It may be that Congress will cﬁoose to prohibit any

FBI efforts to intervene to prevent force or violence. But

to do so carries with it a risk and a responsibility.
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The‘proposed guidelines‘are still in the process of

revision. They are tentative. As the guideiinés have .
been developed they have been sﬁdwn to the Chaifman’of this
Subcommittee. We.must enuhciate the differences among us
about the best words to use and then.seek to resolve those
differences. But the main thrust éf the guidelines igvsurely
the most important thing, their recognition of thé'nged for a
program for destruction of files in the interest of privacy,
their requirement of consent from the subject of background
inveétigations, théir requirement of progressively higher
standards and‘higher levels of review for mofe intrusive
investigative techniques, their réquirement that domestic
secﬁrity investigatidns be tied closeiy with the detectidn
ofrérime, and their safeguards against investigations of
activitieé that are merely troublesome or unpopular. Upon
ﬁhese main themes I hope we all agree.

| The Department.of Justicevhas undertaken other sﬁeps
to meet some of the issues of concern to this Subcommittee.
We have created an 0ffice of Professional Responsibility to
investigate:allegations of imbfoper conduct by Department
personnel and to review the investigations done by internal
inspection units of agéncies within the Department. We have
been trying to work out a legislative proposal to bring

national security wiretapping and microphone surveillance

under a judicial warrant procedure. On June 24, 1975, I

/
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ﬁtovided ﬁhe Chairman of the House Judiciary Cémmittee with
statistics concerning the use of national securify electronic
surveillance instituted without pfior judicial approval.

Before the Church Committee I récounted the history of
national security electronic surveillance.since»l940,'revealing
a yearéby~year count of the numbervéf telephone and micfdphéne
éurveillances. The latest figures in this area show that in
1975 a total of 122 telephone wiretaps and'24 microphone
devices were used to overhear conversations.

‘We have tried to be cooperative with fhis and othei
committees of Congress about other aspects of the past history
of the‘FBI and other agencies within tﬁe‘Department. We have
tried to reveél as much as possible abbut the past out‘bf'a
seﬁse of coﬁiﬁy and a feeling that the past problems must bé
discussed;in the process of creating new policy. But we have
'tfied also to recognize that the past is not always the best
guide\to the future. As we review recent history we may be so
overwhelmed by it--and by our failure of memory about the social
and political forces that shaped recent history--that we will
read. its. lessons more broadly than we ought to.‘ If there was
a lack of humility in the past about the perfection of our
vision of what was proper, I hope we cannét fail to recognize

the flaws in our vision about the past and the future'today.
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It is a challenging and interesting timg; and I hope
togethér we can prepare ourselves wisely for the,future., We
cannot escape from the responsibilityvof looking at the problems
we face today and are likely to face in the future.

When I testified almosﬁ one yééf égo I stated to thié
éommiﬁtee44and I want to emphasize most strongly again today--
“that I have both a perSonal and‘official concern for the issues
which‘face us in this area. Those issues ére close to tﬁe basic
duties of the Attorney General to protect the society--its
values, and the safety of its members. i am sure that
Director Kelley will agree with mé that we must clarify for
the present and for the future the kind of course to be
followed, meticulously and candidly. I beliéva we have already

made considerable progress in this regard. Together with

. R ) / ’
Congress legislation can be worked out and wise policy achieved.
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