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gresent and make the point of or-"

d ¢ & quorum 1s not present.

quorum is not present.

sent Members.

The vote was taken by electronic de-
vice, and there were—yeas 258, nays 147,
not voting 29, as follows:

{Roll No. 601}
YEAB—1358
:kdd.:.bbo . Prenzel :umg.lﬂ'.
Frey urphy,
Alexander - FPuqua - Natcher
Allen © Gammage Neal
Ambdro Gibbons Nedzl
Ammerman flman Nix
Anderson, Ginn Nolan
Calif. Glickman Nowak
Anderson, IIl. QGonzalez Oakar
Andrews, QGore Oberstar
Applegate QGradison Ottinger
Armstrong Guyer Panetta
Ashbrook Hamilton Pattison
Ashley Hammer- Pease
Aspin schmidt
Badillo ‘Hanley Pettis
Bafalis Hannaford Pickle
Baucus Harkin Presaler
Beard, RI. Harrington Preyer
Bedell Harris Price
Bellenson Hersha Pritchard
Benjamin Hawkins Pursell
Bennett . Heckler Quie
Bevill : Hetner Quillen
gxnsh:m gfgm Regul :
htower »
Blanchard Holland Reuss
Blouin Hollenbeck Rhodes
Boland Holtzman Richmond
Boliing Rodino
«Bonlor Hubbard - Rogers -
Bonker Huckaby Roncalio
Brademas Hughes Rose :
Breckinridge Ichord Rosenthal .
Bripkiey Ireland Rostenkowski
Brodhead Jeftords - Roybal
Brooks enking Ruppe
Brown. Calif. ohnson, . Ryan
Brown, Mich. Jones, K.C. Bantint .
Brown,Ohio  Jones, Barasin °
Broyhill Jordan Bawyer
Buchanan Kasten Scheuer
Burke, Oalif. Kastenmeier 8el
Burke, Fia. Kemp, 8harp
Burton, John Keys ° Shuster
Burton, Phillip Kildee Simon
Butler Sk
Caputo 8kubite
Carter Krebs Smith, Iows
Cederberg Krueger Bolars
LaFalce Bpellman
Clay Leath Btaggers .
Cohen Leggett Steers
Collins, 1l. Lent Btockman
) Levitas 8tokes
ol Licyd, Tenn. Thone
Conyers
Corman Long, La. ‘Thornton
Coughlin Long, Md. Treen -
D'Amours
Danielson Luken Tucker
Davis Lundine Udall
Dellums McCloskey Ulman
Derrick McEwen ¥an Deerlin
Dicks - McFall Vander Jagt
McKinney anik
Dodd Vento
Downey Waggonner
Drinsan Markey algren
Duncan, Oreg. Marks Walker
Duncan, Tenn,” Martin ‘Wampler
t Mattox axman
eeds Weaver
Edwards, Callf, Metcalfe Welss
ery eyner wmuhum
Erienborn Mikva Whitley
Evans, Del Miller, Ohio Whitten
Pary Mineta Wiggins
Penwitk Minish Wilson, Tex.
Findley Mitchell, Md.© Winn
Pish - Mitchell, N.Y. Wirth
Pisher Moakley Wolg
Pithian Moffett Wright
Ford, Mich, Montgomery Wydler
Ford, Tenn. M Pa. Ystes
Zeoteretti
Fruser Murphy, 1.
) L.
- - L -
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+ The SPEAKER pro tempore. Evidently .
The Sergeant at Arms will notuy ab- .

\‘g,v‘

Mr. Rangel for, with Mr. Teague against.
Mr, Pepper for, with Mr. Jenrette against.

Until further -notice:

Mr. Florio with Mr. Badham.

with Mr. Whalen. .

. Patterson of California with Mr. Mc-

fli
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“yea"” to “nay.”

Bo the resoluuon, as amended. was
agreed to.

The result of the vote was announced
as-above

A motion to reconsider was laid on the
table. . *

GENERAL LEAVE

Mr. SCHEUER. Mr, Speaker, I ask
unanimous consent that all Members
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may have 5 legislative days in wh!ch to
revise and extend their remarks on the

. Tesolution just agreed to.

The S8PEAKER pro tempore. Is there
objection to the request of the gentle-
man from New York?

There was no objection. -

PERMISSION FOR COMMITTEE ON
GOVERNMENT OPERATIONS TO
8IT TOMORROW UNDER THE 5-
MINUTE RULE

Mr. BROOKS. Mr. Speaker, I ask
unanimous consent that the Committee
on Government Operations mey be per-
mitted to sit while the House is meeting
under the S5-minute rule tomorrow.
Thursday, September 28.

The SPEAKER pro tempore. Is there
objection to the request of the gentleman
from Texas?

Mr. ROUSSELOT. Mr. Speaker, re-
serving the right to object, can the gen-
tleman assure us this is vltalLv essential
legislation?

Mr. BROOKS. Mr. Speaker, {f the gen-
tleman will yield, I certainly can; and the
committee is scheduled to meet at 9:15,
and we anticipate to be through Friday
at 10 o'clock;- but if we ran over & few

- minutes, I did not in any way want to

violate the House rules. I wanted this to
protect us.

Mr. ROUSSELOT. Mr. , furs
ther reserving the right to object, can
the gentleman assure us that the com-
mittee will not go beyond 12 o'clock?

~Mr. BROOKS. I certainly can.

"Mr. ROUSSELOT. Mr. Speaker, I
withdraw my reservation of objection.

The SPEAKER pro tempore. Is there

* objection to the request of the gentleman

from Texas?
There was no objection.

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT-INDE-
PENDENT AGENCIES APPROFRIA-
TION ACT, 1978

Mr. BOLAND. Mr. Speaker, I azk
unanimous consent to take from the
Speaker’s table the bill (H.R, 7554) mak-
tnx npproptlauons for the Department

of Housing and Urban Development, and
for sundry mdependent executive agen--
cies, boards, bureaus, ons, cor-
porations, and offices for the flscal year
ending September 30, 1878, and for other
purposes, with the remaining amendment
in.disagreement, and that the House re-
cede from its disagreement to the Benate
samendment No. 40 and concur therein.

_The Clerk read the title of the bill.

. The Clerk read the S8enate amendment,
as follows:

Senste amendment No. 40: Pl.ge 30, strike-
.out lines 8 to 9 inclusive.

The SBPEAKER pro tanpore (Mr
THORNTON) . Is there objection to the re-
quest of the zent.lema.n !rom Ma.ssachu—
getts? .

Mr. BEARDoImee Mr. Speaker,
reserving the right to object, I would like
to just reafirm what has already been
stated in the record. As a result of the
Roberts-Hammerschmidt bill that was a
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compromise bill and also the Cranston~
Thurmonad bill on the Benate side, I have
been told and the reason I will not object
s it has been said to the Members of the
committee that the White House will sign
the compromise veterans’ bill dealing
with the awarding of veterans’ benefits
to those whose discharges are automati-
cally upgraded under the Carter pro-

gram.

Mr. BOLAND. Mr, Speaker, if the
gentleman will yield, I personally am not
privy to any such information from the
‘White House myself. My understanding
is that the members of the Veterans’
Committee do have that assurance with
respect to the authorization bill, S. 1307.
‘That bill will be signed. In light of the
clrcumstances. I urge that the House
now recede from its insistence on the
go-called Beard amendment.

Mr. BEARD of Tennessee. Mr. Speaker,
I thank the gentleman and I do want to
state the authors of the House bill,
B8ONNY MONTGOMERY, JORN PauL HaM-
MERSCEMIDT and Ray RoBERTS have been
assured by the White House that the
President would sign it..

Mr. Speaker, I thank the gentleman
for his patience.

Mr. BOLAND. Mr. Speaker, if the
gentleman will yield further, I thank the
gentleman from Tennessee for his
patience,

Mr. COUGHLIN. Mr. S8peaker, will the

- gentleman yleld?

Mr. BEARD of Tennessee. I yield to
the gentleman from Pennsylvania.

Mr. COUGHLIN. Mr. Speaker, the
minority supports the majority position.
‘This matter has been resolved all the

through.
(Mr. BEARD of Tennessee asked and

Mr. BEARD of Mnessee Mr. Speaker,
I withdraw my reservation of objection.

The SPEAKER pro tempore. Is there
objection to the request of the gentle-
man from Massachusetts?

There was no objection.

A motion to reconsider was laid on
the table.

{ AUTHORIZING SELECT COMMITTEE

ON ASSASSINATIONS TO APPLY TO
COURTS

Mr. MURPHY of Ilinois. Mr. 8peaker,
by direction of the Committee on Rules,
I call up House Resolution 760 and ask
for its immediate consideration.

The Clerk read the resolution, as fol-
lows:

H. Rxs. 760

Resolved, That for the purposs of carrying
out H. Res. 222, Ninety-fifth Congress, when
suthorized by a majority of the committee.
or subcommittes members voting, s majority
being present, the Select Committee on As-
sassinations, or any subcommittee thereof, 18
authorized to make spplications to courts;
‘ndtobﬂngmdde!enduwsmuumngout
of subpenss, orders immunizing witnesses
and lling them to testify, testimony or

compe
the production of evidence, and the fatlure

10 testify or produce evidence.

The SPEAKER pro tempore.. The
gentleman from Illinois (Mr. MURPHY)
for 1 hour.

0
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Mr. MURPHY of Illinois. Mr. Speaker,
I yield the usual 30 minutes for the
minority to the distinguished gentleman
from Ohio (Mr. LATTA) for purposes of
debate only, pending which I yield my-
self such time as I may consume.

(Mr. MURPHY of Ilinois asked and

‘was given permission to revise and ex-

tend his remarks.)

Mr. MURPHY of Illinois. Mr. Spesker,
House Resolution 760 is a privileged reso-
lution providing for 1 hour of debate in
the House. This resolution gives the
Belect Committee on Assassinations au-
thority to make applications to the courts
and to bring and defend certain lawsuits.
This authority may not be exercised un-
less authorized by & majority of the
committee or -sutcommittee members
voting, a majority being present.

The select committee was created by
House Resolution 222 to conduct a “full
and complete” investigation on the
deaths of John F. Kennedy and Martin
Luther King, Jr. Under House Resolution
222 the committee was given subpena
power and the authority to grant im-
munity.

House Resolution 433 extended the life

of the select committee through the 95th
Congress. This resolution originally con-
tained language giving the select com-
mittee authority “to bring, defend and
intervene in lawsuits and make applica-
tions to court.” However, this portion of
House Resolution 433 was struck from
the resolution by a floor amendment on
March 30, 1877, It was felt that the au-
thority sought by the committee was too
broad with no limitations placed on the
type of suits in which the committee
might become involved.
" The current resolution seeks less au-
thority than was originally requested by
the select committee in House Resolution
433. This resolution’ seeks no authority
to intervene In lawsuits. Secondly, the
authority to bring and defend lawsuits
15 clearly limited to certain types of law-
suits arising out of subpenas, fmmunity
orders, testimony, or the production of
evidence, and the failure of a witness to
testify or produce evidence.

House Resolution 760 would clarify the
power of the select committee with re-
gard to its authority to go to court. Al-
thought House Resolution 222 granted
the committee the power to obtain im-
munity for witnesses under the appro-
priate statutes of the United States, the
power to “make applications to courts”
was deleted from House Resolution 433.
There i5 now some doubt as to whether
the committee can still apply to courts
for immunity orders. Without this clari-
fication, the committee would be com-
pelled to go to the House on a case-by-
cese basis whenever the committee
needed to apply for a grant of immunity,
or for any other authority to go to court
such as to obtain access to grand jury

minutes or to defend against a motion -

to quash a subpena. House Resolution
760 should clarify this ambiguity. ’
House Resolution 760 was unanimously
adopted by the Select Committee on As-
sassinations. The Rules Committee re-
ported the resolution out by unanimous
voice vote. This resolution provides the

o T
e
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select committee with limited legal au. *
thority to conduct its investigatioh I
mgeuo the adopuou of House Rasoluﬂqn
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Mr. LATTA. Mr. Speaker, Iyleldmy-‘r——'

gelf such time as I may consume.
(Mr. LATTA asgked and was given per-

mission to revise and extend his re- -

marks.)

Mr. LATTA. Mr. Speaker, I agree with
the statement just made by the distin-
guished gentleman from Illinois (Mr.
Murrry) about House Resolution 760.
‘The resolution, for example, would make
it clear that the select committee may
apply to & court for an order of immu-
nity. But it is somewhat more limfted
than the authority that was sought on
March 30, 1977 when the House, by &
vote of 223 to 185, deleted certain lan-
guage from House Resolution 433. The
language deleted provided that,

For the purpose of carrying out H. Res.
222, the select committee is also authorized
to bring, defend, and intervene in lawsuits
and make applications to courts.

Mr. Speaker, I might say the alterna-
tive, according to the proponents of this
legislation, to the House granting the
select committee the limited power at
this time to make application to the
courts is that the select committee would
have to come back to the House each
ﬁ every time it sought an immunity

er.

In the Kennedy assassination investi-
gation alone, the select committee has
anticipated calling approximately 200
witnesses, many of whom might request
a grant of immunity before they would
testify. This could require the House to
schedule each of these grants of immu-
nity for floor debate, possibly on 150 sep-
arate occasions.

According to the proponents of this
resolution, this is what they are attempt-
ing to prevent by virtue of the resolu-

Mr. MURPRY of Hlinois. Mr. Speaker,
I yield 5 minutes to the gentleman from
Maryland (Mr. Baoxax), for purposes
of debate only.

(Mr. BAUMAN asked and was given:
perml.sxion to revise and extend ms re-

Mr BAUMAN Mr. Bpeaker, on
March 30, when the House considered
the latest resolution authorizing the con-
tinuance of the Committee on Asssasina-
tions, the resolution then before us con-
tained the following phrase:

For the purposes of out House
Resolution 232, the BSelect Committee is
authorized to bring, defend and intervens in
lawsuits and make applications to courts. -

Mr. Speaker, I offered an amendment
at that time to strike out that language,
and on a rollcall vote, with 223 in faver,
195 opposed, this broad authority was
stricken from the resolution,

The reason I offered the amendment at

that time—I think most Members will
recall, and the majority of the House
agreed—was the erratic behavior of the
committee and its sensational activities
had cast in doubt whether or not the
committee could properly handle such
wide-ranging authority which at

HS CA
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time was unprecedented in the House of
Representatives.

Mr. Speaker, since that time & stmilar
authority for a House committee to go
into the courts without full House ap-
proval has been granted for the first
time to the special Eorean investigation
that is being conducted. But still no other
committee, standing or select, has the
power to go into court for these purposes
without first coming to the House.

Quite frankly, I discussed this matter
with the gentleman from Ohjo (Mr.
Sroxzs) at length. I read the remarks he
put into the record explaining why he felt
this was now necessary. But I would also
point out that this committee has
already the power under the House rules
and the United States Code to issue sub-
penas and to grant immunity to the wit-
nesses that they may seek to compel to
testity.

The thing that concerns me still is
that, while this resolution before us,
House Resolution 760, is described by the

" gentleman from Illinois as being limited
in its scope, it does authorize the com-
mittee to make applications to courts. I
have no ides exactly what that means. It
does not sound to me to be a legal term
of art. The resolution also says, without
the committee, or its subcommittees,
mind you, ever toming back to the House,
they may compel witnesses to testify and
to produce evidence.

Many of the Members have exoressed
grave concern that that kind of authority
in the original resolution might lead to
the calling of officials from the Attorney
General's office, the FBI,.the CIA, since
at one point the committee was threaten-
ing to bring the Attorney General before
the committee under subpenas to testity.

Although the report says this power is
limited to legal proceedings regarding
immunity, end the remarks of the gentle-
man from Ohio indicate it is to be limited
to immunity, I still read this as being a
very wide-ranging authority for the
majority of the select committe on its
subcommittees so that there could be two
or three Members of the House agreeing
to bring contempt citations.

If they have many witnesses that need -

to be called, let us have them tell us what
it 15 all about, and then we can have con-
fidence that this power is needed. Other-
wise we should let them come back to the

House, as every other committee of the -

House must do, save the one conducting
the Korean investigation, and seek such
authority in each instance.

Mr. Speaker, I am afraid that, al-
though the committee has demonstrated
& greater responsibility in the last few
months—at least I assume it has, be-
cause they are saying nothing—the his-

tory of the committee is such that I do’

not think we ought to change our stand.
1, therefore, oppose the resolution,

Mr. MURPHY of Illinois. Mr. Speaker,
for purposes of debate cnly, I yield 10
minutes to the gentleman from Ohio
(Mr. STOKES).

Mr. STOKES asked and was given
permission to revise and extend his
reinarks.)

Mr. STOKES. Mr. Speaker, the resolu-
tlon being debated today would, f
adopted, clarity the power of the select
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cemmittee to use one aspect of the au-
thority already part of the select com-
mittee’s basic resolution. The new reso-
Jution makes it clear that the sélect com-
mittee has the authority to make an ap-
plication to a court to obtain a grant of
immunity under the appropriate stat-
utes of the United States. We are taking
this action out of an abundance of cau-
tion and out of & desire scrupulously to
follow the limitations of our current res-
olution and the essential requirements
of due process. I note, too, that this
power is ordinarily at the disposal of
other investigative committees of the
Congress.

I believe that a brief history of the
scheduling of House Resolution 760 is
fllustrative of the necessity that the
House pass it at this time. The eom-
mittee has g witness who was scheduled
to appear, and the committee desires to
interrogate this witness at the earliest
possible time. To obtain the immunity
that this witness requires before he will
testify, House Resolution 760 was intro-
duced. The Rules Committee by voice*
vote reported House Resolution 760 to the
House Calendar. Almost 2 weeks have
passed since the House first could have
taken action on House Resolution 760. It
has been scheduled numerous times for
action on the floor but due to the press of
other urgent business of the House, ke
the ERDA bill, House Resolution 760
has not been brought up for vote until
the present time. Consequently, the com-
mittee’s investigation into the sensitive
area where we believe this witness has
information has been completely stopped.
Az I have indicated, one of the reasons
we desire the passage of House Resolu-
tion 760 is the precise desire to avoid
consuming excessive amounts of time on
the floor of the House and to be able to
proceed with our investigation without

‘an undue delay due to awaiting action

on the floor. The delay in voting on
House Resolution 760, due to the other
urgent business of the House, is a8 per-
fect {lustration of the necessity that the
House pass House Resoluion 760 today.
LEGIELATIVE BACKGROUND

Mr. Speaker, -an explanation of the
need for this action requires some back-
ground. In House Resolution 222, the
House placed upon the select committee
the duty of conducting “a full and com-
plete investigation and study of the cir-
cumstances surrounding the assassina-

tion and death of President John F.
Eennedy and the assassination and
death of Martin Luther King, Jr.” The
House also empowered the commitiee

mltteemdeedexpectstoeallanmba'
of witnesses, some of whom may have
to be granted immunity from the use of
their testimony in a prosecution against

But, under 18 U.8.C. 6005(a), to obtain -
tmmunity for such witness, & congres-
sional committee, so authorized by its
basic resclution, must apply to a Fed-
eral district court for an order conferring
immunity on the witness. It is probably
already the case that the select commit-
tee has been authorired to apply to &
court for such an immunity order, be-.
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cause the House Resolution 223 explicitty
provides that—

The Select Commiittes shall be considered
& committee of the House of Representatives
for all purposes of law, including . . . sec-
uaummooosoruueu.ummm

aectlon 8005 requires applica~
or orders of immunity,
follow from the-inclu-

resolution that reconstituted the select
committee, casts some doubt over the
committee’s power to apply to a court
for such an order. Originally, the com-

mittee, in House Resolution 433, sought

House Resolution 433 was deleted on the
floor of the House. The effect this par-
ticular deletion had on the general im-
munity provision in House Resolution
222 is what is at issue.
ALTERNATIVES IF HOUBE RESOLUTION 760 NOT
PASSED

Were a witness to refuse to comply
with & court’s immunity order compell-
ing testimony before the committee, as
well as defend a contempt charge on the

granted by House Resolution 222 to seek
6005, the committee would face a dmlcult

ect committee’s power, it would
aerlouslw hinder the course of the
investigation. While the lawsuit was

" I the committee cannot secure this
clarification of its power, our work will
not, of course, come to an end. But if.it
is to go forward, it will be necessary for
the commitiee to return to. the House
floor on a case-by-case basis for each
immunity application, something that
other committees of House do not
have to do and some that we do not ~
believe that the House intended.when
House Resolution 222 was amended. We
can reasonably foresee that during the
most difficult period of our investigation,
immunity applications might be a week-
ly or even fnce. Obvious-

biweekly occurrence.
- 1y, what is at stake here is more than the

power of the committee. The efficient
operation of the House calendar is also
called into question, since it would be ex-

tremely time consuming for the commit-
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" tee to seek spedﬂc authority on the floor
of the House to go to court to implement
each of the committee’s individual ‘votes
to -grant immunity to particular wit-
nesses. Obviously, too, if the House were
on recess the investigation would remain
in limbo pending the return of the
Members.

° GRAND JURY n.x.us‘ru-non

There are additional reasons for request-
ing the specific authorizing language we
seek rather than for a resolution nar-
rowly authorizing the committee to make
an application in immunity situations.
The committee has already been con-
fronted with a limited number of other
situations where it is necessary to make
other types of applications to courts. For
example, the committee presently needs
access to certain grand jury minutes. We
do not believe that the prosecutive agen-
cies involved would object, but we know
that they would want the committee to
seek court permission, too. This is the
proper legal way to proceed. It would be
unseemlyrorustoactmanyother
fashion.
PBRINGING AND DEFENDING LAWSUITS

In addition to granting the committee
unequivocal authority to make applica~
tions for immunity or grand jury tran-
scripts, the new resolution also specifical-
ly authorizes the committee to bring and
defend lawsuits arising out of subpenas,
immunity orders, testimony, or the fail-
ure of a witness to testify. This author-
ity is narrowly related to issues touching

on testimony or the production of evi-_

dence before the committee. For example,
it insures that the committee has the au-
thority to defend a motion to quash that
may be flled against one of its subpenas.
The committee has an absolute defense
against such s motion based upon the
speech and debate clause; this provi-
sion guarantees the committee authority
to appear in court to assert that defense,

It would also enable the committee to
go to a court to obtain a civil contempt
order against a witness who had een or-
dered to testify by a court, but had not
complied with it. The witness would be
in violation of a-court order, but to ob-

tain the witness’ testimony, it may only.

be necessary to clarify the order or call
the judge’s attention to the fact that a
witness had not obeyed his order. The
resolution would give the committee this
authority: it would not supplant the role
of the House in any criminal contempt
proceeding, since pursmnt to statute,
criminal

con! t proceedings “would
still have to be referred to the full House
for certification.

COMPARISON WITH 443

‘The power to dring suit is not some-
.thing that could be exercised by staff
members without careful committee su-
pervision. No power is sought to roam
far and wide ‘conducting our investiga-
tion by lawsult rather than by carefully
planned hearings—something that those
who voted to delete general litigation au-
thority in House Resolution 433 legiti-
. mately feared. For example, under the
deleted authority in House Resolution
433, the committee could have intervened
in a freedom of mformation suit brought

by a citizen against the Archives for a.c-

.cess to the Kennedy autopsy materisls.

No such power for the committee would
be granted by the current resolution,

The authority could only be exercised
by a maljority of the committee or sub-
committee members voting, a majority
being present. It is certainly a much
more restrictive and controlled author-
ity than that which was deleted troxn
House Resolution 433.

BENATE AND EORIAN PFRECEDENT

The authority is necessary because
committees cannot go to court to defend
themselves unless they are specifically
authorized to do so by resolution of the
full House. Reed v. County Commission-
ers, 277 U.S. 376 (1928) . Here it is signifi-
cant to note that in response to the Reed
case, the Senate passed 8 special resolu-
tion authorizing all S8enate committess
to petition courts for relief. S8ee Senate

Resolution 262, 70th Congress, 1st ses- -

sion 1928. There is no comparable reso-
lution that exists for the House. Conse-
quently, each committee must be indi-
vidually so authorized, as the Korean
Committee has been under its resolution.
See House Resolution 252. Indeed, the
powers granted the Korean Committee
in section 6 of its resolution are broader
than those we seek. This last point is
particularly significant. It was thought
that powers such as these were unprec-
edented when House Resolution 222 was
considered. Now that the Korean Com-
mittee has found it necessary and help-
ful to have powers of .this character of a
general nature, the narrow authority
sought by this commlttee should not be

Mr Speaker, this resolution will clar- .

ify and grant the committee the nar-
rowly drawn legal authority it needs to
accomplish what the House has man-
dated. It is a necessary power for any
investigative committee to have to per-
form a competent and complete investi-
gation. Having authorized the commit-
tee, and funded it, the House clearly has
demonstrated its commitment to a seri-
ous investigation. To deny the commit-
tee sufficient legal authority to perform
its task would make a mockery out of the
“full and complete” investigation man-
dated by House Resolution 222. I hope it
will receive the favorable a.ttmﬂon of
the House.

Mr, Speaker, as I have mted. the abn-
ity of the committee to be able to grant
use immunity for a witness is crucial to
the success of the committee’s investiga-
tion. I have & legal memorandum written
on the origins of the use immunity con-
cept and its key role in any successful

_ investigation. I include in the Rxcoxp
the memorandum which I have referred

to.
- Szrrzmaxz 19, 1077.

MEMORANDUM

To: Belect Committee Members. = .

From: G. Robert Blakey, Chief Counsel and

Director.
Re UseImmunltynndthaOongxuslonnxn.
vestigatory Process.

The congressional fact finding process re-
quires many légal tools. It is not enough
that a congressional committes charged with
s sensitive and dificult investigation has
the power to compel the attendance of wit-

-~ v

September 28, 197,
nmu md the production of documents, Al-
though witnesses may be forced to attend,
they may not be compelled to testify ocon-
trary to their privilege against self-incrimi.
nstion. Immunity is a means to procure a
witness' testimony by guaranteeing that that
testimony will not be used to incriminate the
witness, .

The immunity mechanism has deep his-
torical roots, has been widely used by the
Congress, and-has proven most useful {n un-
tangiing complicated conduct involving
criminal wrong-doing. The Ervin Committee,
for example, in investigating presidential
campalign activities and the 1972 Watergate
breakin conferred immunity on twenty-seven
witnesses. The testimony of two of those
tmmunized, Jean Dean and Jeb Stuart Ma-
gruder, may have been the single most im-
portant factor leading to the breaking of
the Watergate case”.t

The statute under which tmmunity was
granted by the Ervin Committee was enacted
in 1970 as part of the Organized Crime Con-
trol Act? It was & “use immunity” statute;
it replaced a hodgepodge of fifty separate
Federal statutes-that provided for blanket or -
“transactional immunity”. The 1870 law
provides “no testimony or other information
compelled under the (court) order (or any
information directly or indirectly derived
from such testimony or other information)
many be used against the witness in any
criminal case, except a prosecution for per-
jury, giving s false statement, or otherwise
fafling to comply with the order 3

This statute presently governs the granting
of immunity by Congress and its Committees.
It also regulates grand juries and adminis-
trative agencies. Its legal roots run deep in
English and American lsw. To understand
the scope and limitations on Congress’ im-
munity power under the statute, reference
must be made to the history behind the con-
eepto("uselmmnmty"lndltspueeln
American
1. HISTORY OF THE DUTY TO TESTIFY AND THE
PRIVILEGE AGAINST SELY-INCRIMINATION

A. The duty to testify

Use immunity is merely a constitutional
equlva)ent of the Fifth Amendment prive.

leges self-incrimination. The Pifth
Amendment states:

“No person shall be . in any
criminsl case to be & wlm sgalnst him-
self, ., "¢

This rlght against ul!-mcmnxnntion coun-
terbalances the duty of every witness to pro-
vide testimony. The right to maintain silence
is best seen as an exception to a general duty
to speak. The legal duty to speak is basic
to and arose with the modern Anglo-Ameri-
can system of justice. Until the Sixteenth
Century “witnesses”, a8 we know them to-
day, were not used {n English trials® Jurors
were supposed to find the facts based on their
own self-acquired knowledge. Indeed, the
pure witness—the individual unrelated to
either party who merely happened to have
relevant information--ran the substantial
risk of & sult for maintenance if he volun-
teered to testify.® The situation becams un-
workable as litigation became more complex
and juries became less and less able to resolve
factual disputes on their own. Finally, in the
Statute of Elizabeth in 1563, provision was

- made for compulsory process for witnesses in

civil cases. The enactment of this statute al-
leviated the risk of & suit for maintenance, °
for “what a man does by campuision of law
cannot be called maintenance”.®

The Stat. of Elizabeth, by allowing a p‘ny
to compel & witness to attend a hearing, only
made it possible to testify freely; it imposed
no duty to testity. Newertheless, the step
from right to duty was short, and it was soon
aken.nymu.summnmmm

Pootnotes at end of article.
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Countess of Skrewsbury’s Trial was sble to
assert.confidently ..

“You must know that all subjects, without
distinetion of owe to the King trib-
ute and service, not only of their deed and
land, but of their knowledge and discovery.
nthmbemythlngthatimporuthexlng'l
service they ought themselves undemanded
to impart {t: much more, it they be called
and examined, whether it be of their own
fact or of another's, they ought to make
direct answer "¢ :

Pbrmmthmthmemmﬂesltthmhn
been & maxim of indubitable certainty that
the“pubnchusrlghttoeverymn'lm-
dence".”* “When the cause of fustice requires
the investigation of the truth,” as Wigmore nt
put it, “no man has knowledge that is rightly
private.” .

This principle, steadfastly adhered to over
the past three hundred and fifty years, was
resoundingly affirmed by the Supreme Court
A5 recently as the “Watergate case”. On
March 1, 1974, seven presidential staff mem-

ttee-began ita final, Public debate on
impeachme

avallable for the Production . of evi-
dence , , »1 .
The in rejecting the Presidents

reafirmed the ancient
proposition of law, “(T)he public ... has s
rlghttoeverym'sevldenceexeepttorthm
persons protected by a constitutional, com-
mon law, or statutory privilege.” 1 Executive

B. The privilege against self-incrimingtion
As the Watergate case reflects, the histori-
cal duty to testify is not absolute; it may be
qualified by certain distinct Pprivileges, the
most important being the privilege against
self-incriminstion. The origins of this privi.

Unﬁlmtho t;:.x-ly Beventeenth Century, how-
ever, when the long battle between King and
Parltament began, no serious and successful
objecuonhn.dbeennudetotheoathu
ces, the canon
law upheid 1t Nevertheless, through the in-
fluence of Lord Coke, a occurred By
1618, the power of the ecclesiastical court to
tse the ocath er officio in any penal inquiry
hag beonendodbydecmomottheeommon
law courts™ The Star Chamber and its simf.
hrpncueowerethenexttogo.undlmct

to the cath, Parliament abolished both the
oath and the Chamber itgelf

———
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presentment had not been made, a present-
ment necessary before the oath could be law-
tully . After the cause had tri-
umphed, however, the distinction was soon
xostorlgnmed.'rheoathlmelrhadeometo
be associated with the Stuart tyranny. De-
tails were forgotten.» Repeatedly claimed,
then assumed for argument, finally by the
endotthenlgnotChulesn, there was no
longer any doubt of its general application. »
Nooneutnytlmetnmyknglmhoom

privilege ultimately found its way’ into our
Bill of Rights {n the Fifth Amendment.n
The modern privilege against self-incrimi-
Dation applies to both Federal and state pro-
g8.= Any question the answer to which
would furnish & lIink in a chain of evidence =
which would incriminate the witness need

The privilege applies not only at trial but
also in any circumstance of official interroga-
tion.® Only testimontal utterances fall with-

corporations » or unions » may not claim its
protection. The privilege may be waived by
the recitation of incriminating facts; ® the
law requires its waiver when an accused tes-
tmeslnhuownbehntat_acmnmnmﬂ

Generally,
claimed. Otherwise, it is waived. For the
privilege is “merely an option of refusal not
& prohibition of inquiry”.a )

Like the duty to testify, the privil
Sgainst self-incrimination is not an Sxou:s
Itmuutoﬂheeonm«:torthupﬂvuegewlth
the duty to testify that the. coneept of im-
munity developed.

GRANT: A SUBSTITUTE FOR THE PRIVILEGE

AGAINST SXLF-INCRIMINATION

In Engiand, it was only s comparatively
lhoﬂﬁmmthepnmegemuu-
incrimination had matured before various
techniques to mitigate its impact on the ad-

ministration of justice developed. The first .

reliable in the Trial of Lord

occurred
Chancellor Macclesfleld in 1725.% The Chan- -

The American colonists not only brough
with them the privilege against self-incrimi-
nation, but they also adopted these various
techniques. As early as 1807 in the treason

trisl of Asron Burr, President Jefferson at-

tempted to give an executive pardon to one
of the witnemses against Burr.® The witness
refused the pardon, but testified anyway The
right of a witness to refuse a pardon, and
thus defeat the technique, was not clearly
established until 1915, when the Supreme
Court upheld the right of & grand jury wit-
nees to turn down an executive pardon from
President Wilson.® In the intervening
the cloud that existed over the pardon
nique becauss of the Burr trial directed the
chief attention of the law toward the legis-
latively authorized immunity grant. -
Oongress first adopted & compulsory im-
munity statute in 1857.% Legally, no attack

years, -
tech-

S —

Was sucosssfully mounted upon it. Neverthe-
leas, its operation was bardly successtul, slnce
1t automatically protected against prosecu-
tion any matter about which any witness
testifiad befare Congress. It conatituted Jone
grees’ first broadscale experimentation with
transactional immunity.

“For five years, rascals and scalawags of -

various stripes journeyed with celerity to
to confess and thus receive an ‘im-

munity bath' that cleansed them. if not of

their sins, at least of legal culpability for
crimes committed.” »

As Alan Barth described it:

“The investigating committees became,
during the brief period the law was in force,
& kind of bargain-basement confessional
where easy absolution could be secured.” »

One individual who had stolen two million
doliars in bonds from the Interior Depart-
ment had himself called before Congrees,
Wwhere he testified to & matter relating to the
bonds and was immunized.u Obviously, thig
Wwas an intolerable situation, and the statute
Was soon repealed. In its place the Immunity
Statute of 1863¢ was enacted. The new
statute did not grant immunity from pros-
ecution; it merely purported to protect the
witness from baving his testimony subse-
quently used against him. 8ix years later the
statute was broadened to cover Judicial pro-
ceedings.” After being upheld by lower Fed-
eral courts, relylng on an early New York
decision,® the statutory scheme finally
reached the Bupreme Court in Counselmen
V. Hitcheock in 1892.% ’

The Court refused to uphald the relevant
elements of the 1862 Act. It noted that the
statute to be upheld would have to afford a
protection coextensive with the privilege.sr
The statute only barred the use of the state-
ments made, not the use of leads derived
from those statements. But the Pifth Mto’ th;
ment offered, the Court felt, protection !
witness against not only his testimony being
used against him, but also leads or “fruits™
of that testimony being 80 used, since s wit-
ness need not n; u;.u about matters
that might incriminate even indirectly.
To be’ constitutional then, an immunity
statute had to protect a witness to the same
degree that the Fifth Amendment protected
him, Le, it had to bar the use of the com-
pelied testimony as well as the fruits of that
testimony. The Court recognized this when
it stated the protection under the statute
in question was inadequate because, "It
could not, and would not, prevent the use
orhmtsumonytonumhoutmm-
mcny to be used in evidence against

. o- L
Nevertheless, there was langusge in the
opinion that went beyond this narrow hold-
ing. The Court indicated at one point, “In
Vview of the constitutional provision, s statu-
tory enactment, to be valid, must afford
absolute immunity against prosecution for
the offense to which the question relates.”»
Counselmen was read from thereon to mean
unity to be

constitutional must be absolute, or in other
" under-

suggested that the
privilege was intended to accord to the wit-
mmnbmlubﬂshtotdhnmdﬂ!gmdto
protect not only from criminality, but also
dmgneeor!n!m.)omtblngnolegmmn
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immunity could eliminate. The majority, re-
1ying on English history, njoc&ed this propo-
sition.

8ince Brown v. Walker, t.ho bule principle
of the immunity grant has not been success-
tully challenged. But it is interesting to note
that Congress neglected to alter the im-
.munity provision relating to Congress until
1954, when it provided for transactional im-
munity to witnesses testifying eoneernmg
“sttempts to interfere with or e

national security or defense of the Unlted
States by treason, sabotage, espionage, or the
overthrow of itas government by force or vio-
lence” = This and other similar grants were
subsequently sustained.s*

‘The view that transactional immunity was
constitutionally mandated remained until
the Bupreme Court's 1964 decision in Murphy
v. Waterfront Commission.® In that case, the
Court held immunity conferred by a state
prevented the Federal government from us-
ing compelled testimony or information de-
rived from it in s later criminal prosecution.
The Gourtm.'t ttith implied, contrary to Counsel-
men, e conatitutional privilege against
self-incrimination was .dequ&telygg;reserved
if the witness was protected against direct or
derivative use of his compelled testimony.
‘The Court that the Fifth Amend-
ment privilege would be sufficiently preserved
by using the doctrine of suppression of the
fruit of the poisonous tree, an analogy bor-
rowed from the test for suppressing illegally
obtained evidence in Fourth Amendment
cases s

The Court's view in Murphy was embodied
in the current immunity statute,® which

immunity” was coextensive with the Pifth
Amsenadment since it placed a witness in pre-
cisely the same position-he would have been
in under the PFifth Amendment, ie., his
testimony, even though compelied, could not
-be used in any way to incriminate him. Thus
the Court reasoned:

(P)rotection coextensive with the privilege
1is the degree of protection which the Consti-
tution ° requires. Transactional immunity
which affords full immunity from prosecu-
tion for the offense to which the compelled
testimony relates, affords the witness con-
siderably broader protection than does the
Fifth Amendment privilege. The privilege
has never been construed to mean that one
who invokes it cannot subsequently be prose-
cuted. Its sole concern is 1o afford protection
sgainst being ‘forced to give testimony lead-

of compelled testimony and evidence derived
directly and indirectly therefrom affords this
protection. It prohibits the prosecutorial au-
thorities from uaing the compelled testimony
in any respect, and it therefore insures that
the testimony cannot lead to the infliction
of criminal penalties on the witness®
S8econd, the Court determined that *“use
immunity” provided a resolution of the con-

PFootnotes at end of article.
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fifct between the duty to -testify and the
Pprivilege againat self-incrimination that was
more consonant with the realities of law
enforcement than was transactional - im-
munity. The Court stated:

“Immunity statutes, which have mntorlctl
roots deep in Anglo-American jurisprudence,
are not incompatible (with the values of the

. self-incrtmination clause). Rather they seek

a rational accommodation between the im-
peratives of the privilege and the legitimate
demands of government to compel citizens

“to testity. The existence of thess statutes

reflects the importance of testimony, and the
fact that many offenses are of such a charac-
ter that the only persons capsble of giving
useful testimony are those implicated in
the crime.” ®

In short, the Court found that use immu-
nity was not only equivalent to the Fifth
Amendment privilege but was also better

., suited to the alms of the criminal justice

system.

When the .Brown Commission and the
Kastigar Court opted for use fmmunity as &
solution to the conflict between the duty to
testify and the privilege against self-incrimi-
nation, those bodjes were not importing a
foreign jurisprudential concept. The notion
that testimony or statements may be ex-
tracted for one purpose to satisty an overrid-
ing principle but may not be used to prose-
.cute the witness is firmly embedded in the
American criminal law.

For instance, in the case -0of s suppression
hearing concerning illegally obtained evi-
dence the Court has made clear that any tes-
timony provided by thte defendant cannot be
used at the subsequent trial. The analogy
with the normal immunity situstion is ap-
posite. As the Court noted in Simmons v.
US*® a defendant wishing to establish
standing must do so at the risk that the
words which he utters may later be used to
incriminate him. In this situation, the Court,
in order to provide the defendant.with an
opportunity to testify concerning possibly-

fllegally obtained evidence, grants “use” ime.

munity for any such evidence elicited.%
Similarly, Congress and the courts have

trial against the defendant.™ And the Pederal
Rules have forbidden the uze of the with-

drawn guilty plea by the prosecution at’

trial.® Again, in these instances, resort was
made to a use immunity mechanism to obtain
testimony necessary to fulfill a particular
policy interest where that testimony might
otherwise not have been given becauss of its
incriminating nature.
L POLICY ADVANTAGES OF USE OVER
| TRANSACTIONAL IMMUNITY

An effective investigation requires .the
power to grant immunity. Under the present
federal statute, Co! has access to use
smmunity. Aside from its constitutional re-
tionale, there are several policy advantages
of use over transactional immunity. Use
immunity more eflectively respects inter and
intra-government reiations. Use immunity
does not interfere with administrative regu-
lation by preventing the imposition of civil
penalties and forfeitures. Under some cir-
cumstances, it promotes the defendant's
Bixth Amendment rights to compulsory proce
ess of witnesses. And most importantly, it
more effectively than its counterpart pro-
motes witness cooperation.
A. Use immunity preserves comity between

state and federal furisdictions

" ‘The present immunity statute reconciles
foderal and state power, The power of state
governments to grant immunity only reaches
the testimony compelled or its fruits, even
1: the atatute under which it 18 grented is

& transactional tmmunity statute. Murphy
v. Waterfront Commission,¥ held ‘that the
constitutional -privilege against welf-in-
erimination under federal as well as state

L B

1aw and a federal witness against incrimina-

tion . under‘state as well as federal law. At
that time a grest majority of state statutes
in states .which had immunity legislation

were “transactionsl™ in -nsture. The Court .

held that the constitutional rule required
that a state witness may not be compelled
to give testimony which may be incrimi-
nating under federal law unless .the com-~
pelled testimony and its fruits could not be -
used in any manner by federal officials {n
connection with & criminal prosecution
against him. In easence then, the Court
found that “use” immunity was oonstitu-
tionally sufficient to accommodate the in-
terests of state and federal governments in
investigating and prosecuting crime. It al-
lowed the atates to carry cut their law en-
forcement . responsibilities without unduly
entrenching on ongoing federal investiga-
tions. As Justice Goldberg concluded:

“This exclusionary rule, while permitting
the states to secure information necessary
for effective law enforcement, leaves the wit-
ness and the Federal Government in sub-
stantially the same position as if the wit-
ness bad cuuned his privilege in the absence
of immunity.”

'nxeAmpueation of Murphy, of course, is
that federal prosecuting agencies should be
barred from granting transactional immu-
nity, which would Interfere with state prose-
cutions. One would assume such a result on
grounds of comity if nothing else. Neverthe-
leas, an earlier Supreme Court opinion leaves
this in doubt. In Adams v. State of Mary-
land,® the Court allowed & oongressional
grant of immunity under a federal trans-

for & federal agency, either legislative or exec-
utive, to interfere with independent state
tions by providing s blanket immu-
nity order t0 a federsl witness. Under the
present federal use immunity statute, such
smultumtpoaslblounceomytheredem
witness’ testimony and its fruits are barred

from use 1o state courts.
B. Use immunity does not interfere with
ezecutive and congressional investigative

responsibilities

Unlike transactional immunity, which pro--
hibits the government from prosecuting a
witness ¢or the entire transaction about
which he testifies, use immunity bars only
the direct and indirect use of the testimony
against that witness. As a result, use im-

munity does not intertere with the exocutive '

branch’s abflity to prosecute the witness so

this procedure was successfully followed by

- the Special Prosecutor’s Office in advance of

John Dean’s immunized testimony before
the Ervin Committes. Based on the sealed
evidence, Dean decided to plead guilty.
Similarly, under the current immunity
statute, the executive branch cannot inter-
fere with the activities of its legislative
counterpart in granting immunity.® Thus,
i 10 days notice 1s given the Attorney Gen-

eral and the appropriate committee of Cons ~

gress approves the immunity application by
& two-thirds vote, the court must grant the
legislative request to bestow the witness with
immunity regardiess of any policy arguments
to the contrary made by the encutlve
branch.
Buch a proscription could uot ve main-

talned under & transactional fmmunity stat-
ute. Transactional immunity operates iike a-

pardon. It prohibits the future prossecution of .-

the individual.. Traditionally, the pardon
Ppower has been exercised only by the Execu-
tive. The executive branch is responsible for

-t N
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investigating and prosecuting wrongdoers.

Such-a broad-based power to abort prosecu-

tion'of wrongdoers should only be exercised

by the highest official responsible for carry-

ing out the prosecutive responsibility. On a

more pragmatic level, only the executive is

in a position to know the full implication of

& pardon on ongoing or potential prosecu-

tions. -

Hypothetically, under a tnnnctlom.l im-
munity statute, Congress could exercise &
power to pardon by granting immunity and
effectively aborting criminal prosecutions. To
prevent such & transfer of constitutional
power and interference with duties of the
Executive, the Executive would have to be
granted ‘a veto over Congress’ deployment
of transactional immunity.

The dangers of such a limitation, how-
ever, are readily apparent. It is only neces-
sary to recall the Senate Watergate investi-
gation. A presidential veto on the Ervin
Committee’s use of immunity for John Dean
and other witneases would have prevented
the true story of Watergate from coming
out. The converse is also true. The possi-
bility exists under transactional immunity
for congressional committees on cor-
rupt motives to prevent executive prosecu-
tions.

Use immunity, of course, obviates the need
for an executive veto. By allowing the Con-
gress to wield immunity power without exec-
utive interference, it respects the division of
authority and separation of powers between
the various branches. With use immunity,
congressional investigating committees are
free to make important immunity decisions
without being dominated by a fear of abort-
ing an independent executive investigation.
In addition, by restricting the immunity only
to the testimony and fruits compelled, both
branches are prevented from employing tme
munity for corrupt purposes. -

C. Use immunity does not interfere with ad-
ministrative regulation by foreclosing the
imposition of civil penalties and forfeitures
Transactional immunity has traditionally

been interpreted to prohibit not only erimi-
nal proceedings, but also the exaction of
civil penalties and forfettures, For example,
in ono case, authorities were unable to sus-
pend the license of an inattentive co-pilot
after transactional immunity had been
granted for testimony relating to an atrplane
crash.™ Use immunity does not carry with
it such a prohibition. The courts are unwill-
mgwlncludowithmthelcopeofltnm-
tection s bar against use of immunired
testimony in proceedings to ‘impose civil
penalties®

D. Use tmmunity promotes defendant’s Sizth
Amendment right to compulsory process
for obiaining witnesses
Ironically, there are some circumstances

in which not even the defendant's interest is
served by transactional immunity. A defend-
ant has a Bixth Amendment right to use
compulsory process to produce witnesses in
his favor. It has been held under both use
and transactional itmmunity statutes, how-
ever, that a defendant has no constitution-
al right to confer tmmunity upon s defense
witness who exercises his privilege not to
give testimony that is self-incriminating®

Immunity can only be conferred by those

agencies granted that power by statute. A

prosecutor or a court would be extrementy

reluctant to confer immunity on & witness
in such a situation if the grant amounted to
pardon for all crimes testified to by the wit-

ness. Therefore the defendant's interest {n

compelling a witneas’ testimony is better

served in this case by use immunity. A pro-

secutor will be less inclined to oppose im-

munity for the defendant's witnesses if the

effect is merely to prevent prosecution based
on the testimony or leads derived from that
testimony.

A |
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E. Use itmmunity promotea wuucu
coeperation

Immunity is granted solely for the pur-
pose of obtaining testimony. By this criteris,
use is preferable to transactional immunity
because only usz immunity has s built-in
incentive for the witness to testify with as
much detail as possible.

Since transactional immunity prohibits
prosecution for any criminal activities men-
tioned in the witness’ testimony, the wit-
ness has no incentive to testify to anything
beyond his general involvement in the crimes
for which he seeks tmmunity. The reluctant
witness may provide the government with
some evidence, but not enough to sustain a
conviction. Although the witness would still
be subject to the contempt sanction, this
remedy is effective only if the government
can establish that the witness is still with-.
bholding tnformation.™

Use jmmunity, on the other hmd. carries
sn inherent incentive for an immunized wit-
ness to furnish the details of his criminal
sctivity. S8ince use immunity tmposes a bur-
den on the prosecution to demonstrate that
all of the evidence it introduces against an
tmmunized witness was obtained independ-
ently of the immunized testimony, the wit-
ness vastly increases the prosecutor's bur-
den by including more and more information
in his testimony. In short, & witness’ pro-
tection under use immunity is only as good
88 his testimony is detailed. Thus, John
Dean, having been granted use immunity by
the Senate Watergate Committee, sought to

.erect a shield against subsequent prosecu-

tion by furnishing the Committee with one
of the most richly detatled accounts even
mvm & congressional investigative commit-

CONCLUBION

Uu immunity gives the Congress an eﬂec-
tive investigative tool. It has deep historical
roots in Anglo American jurisprudence and
in our system of criminal justice. The Con-
gress can be confident that uss immunity
under the statute, more effectively than any
other form of impunity, accomplishes the
purpose of the tmmunity grant—obtaining
testimony. It does s0 not onlv by fulfilling -
its constitutional responsibility to be coex-
tensive with the Fifth Amendment privilege
against self-incrimination, but also by re-
specting the separation of power between
the Executive and Congress, and the rels-
tion between the states and the federal
government.
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“ United States v. Williams, 28 Fed. Cas.
670 (C.C8D. Ohio 1872); United States v.
Brown, 24 Fed. Cas. 1273 (D.C.C. Ore. 1871);
United States v. Farrt
B.CNDN.Y. 1881); In re Phillips, 190 Fed.
Cas. 506 (D.CD. Va. 1869).

¢ People v. Kelly, 24 N.Y. 74 (1881).

* 142 US. 54T (1892).

“1d. at 565-84.

ald. at 564.

®]d. at 585-86.

161 U.8. 597 (1886).

8118 UB.C. § 3488, 68 Stat. 7456 (19564).

= Bee Ullman v. United States, 350 U.S.
422 (1958) upholding 18 UB.C. § 3486, and
Reina v. United States, 384 U.8. 507 (1960)
upholding 18 US.C. §1406 which granted
transactions! immunity in narcotic nnd In-
ternal Revenue cases.

®378 US. 83 (1964).

- 8i8ee 0.g.,
UB. 471 11663).
%18 US.C. §§ 60018005,
-Nntxonu Commission in Reform of Fed-
eral Criminal Laws, 1970. Members included
former Gov. Edmund (Pat) Brown, Chafr-
man, Rep. Richard Poff, Vice-Chairman,

‘Senators Sam Ervin, Roman Hruska, John

McClellan, Representatives Robert Kasten-
meler, Abner Mikva and Don Edwards.

Use immunity also brings with it the rec-
ommendations of scholars. In analyzing the
oconstitutional demands of the privilege
against self-incrimination, Wigmore in his
treatise noted that the initial judicial analy-
sls before Counselmen was sound concerning

, & Fed. Cas. 343 -

Wong-Sun v. United States, 871 .
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the constitutional meaning of use immunity
statutes

The constitutional eflicacy of ruse; .
statutes was well expounded in early
opintons. written at a period nearer to the
ers of constitution-making when the cob-
webs of artificial fantasy had not begun to
cbscure its plain meanings " Wigmore.
Emdence 3rd Ed p 523

These sentiments were echoed in McCor-
mack in analvzing the rejection by (‘ounsel-
men of the analvsic of use immunity by
Judge Dento in Prople v Kelly As the legal
schnlar put 1t

“Surely :Counselmen: WBS & wrong
turning at & critical point Perhaps few de-
cisions in historv nave resulted in freeing
more rascals frorn pumshment Surely
protection :from use plus fruits: is all that
-should: reasonably be demanded and
the inuistence upon complete immunities for
punishment is an unjust and unnecessary
abstruction to law enforcement ' Mc(or-
mack Erdence 1954 p 285 86

v Organized Crime Control Act of 1970 84
Stat 922 18 USC §56002 3

= Zicarellt v Neuw Jersey State Crime Com-
mssion 406 US 472 1072

wReport of Task. Farce on ¢
Crime Washington. 1976 p 154 55

To date. onlv the ABA Houre of Delegates
has voiced disapproval over the enactment
of use as opposed to transactional immunity
statutes The ABA criticism has revolved
around charges that use immunitv inhibhs
witnees ocooperation and encourages inac-
curate testimony because of the uncertainty
about the scope of protection Purther the
ABA points to the “small number of sucrens-
ful prosecutions™” of immunized witneases
under use immunitv statutes and that a
return therefore to transactional immunity
would not remove ‘s significant weapon
against crime

The ABA is also troubled bv the fact that
ar they put it. *‘Use’ immunity tépreaenta
the most grudging interpretation of the ron-
«titutional right againat self-incriminatiom™
Perhaps the most fitting answer t» such s
view {8 Justice Holmes opinion 1 Heike v
US 122708 181. 144 191341 He called for
strict construction of tmmunity statutes
Giving tmmunity where it 15 not necessary
the Justice stated. would be giving an unnec-
essary gratuity to crime. a step no sane
society ought ever to take

“ 408 US 441 11972»

“Jd at 4563

eJd at 459. .

*300 UB 377 (1968).

“Jd at 389

® United States v Alvarez, 519 F.3d4 1036
11975) and 18 US.C §424¢. .

“FR Or P 11(e)(6)

* Supra

~ Murphy. supra at 56.
- ®347TUS. 179 11083).

™= Kastigar. supra . )

718 UB.C §6005. -

» Application of U8 Senate Select Comm
on Pres Camp Activities. 361 ¥ Bupp 1370
+DDC 1973) 18irica. Jr ) .

~Bee Lee v CAB 225 F 20 860 120 17
1055 and hearings before Suhcummittee an
Criminal Law and Pricedure ot 1'nited Siares
Senate Judiciarv (‘ommitiee fint (‘nngress
tst Session Hearings on 8 30 and ¢ithers
March 18. 19 25 26 and June ¥ 4 i86H
Testimony of Robert (i Ingon Ji p 248 f%

US v Capetto 802 F 2d 146) . 1974,

Cert den 420 TS 93256 1975,

*US v Allstate 507 F 2d 492 .7ur. i

174,

~Bee US v Buffalno 285 F 2d 408 418
n37 :3d Cir 1960» - withers t “urxared
crime convention™ able to cfrrumeent trans.
actional immunity bv anxwerine evauvels .

~ While the ABA has heen cmiticat ot the
effect of use tmMmMuUNIty 82 AN INCENLIVE 1. PIYs-
vide testimony 1ts criticism is misplaced tiee

immunity has proven itself to be a potent
weapon against organized crime precisely be-
cause of this crucial distinction from trans-
actional immunity Use immunity does not
prohibit preecutions It prohibits the use of
compelled testimony and its fruita As such.
use unlike transactional immunity. leaves
some uncertainty as to the gubsequent vul-
nerability of the witness to criminal prose-
cution Whatever uncertainty is generated
about whether & witness can be prosecuted
will induce increased cooperation of that
withess The witness must assure that as
much testimony as possibie is recorded under
immunity or risk prosecution based on evi-
dence or leads not referred to or implied by
the testimony The ABA comment that use
immunity inhibits witnees cooperation is not
only inherently illogical. but ignores the
Ervin Committee's experience with the fed-
eral use immunity statute.

Mr BAUMAN. Mr. Speaker, will the
gentleman yield? )

Mr STOKES I yield to the gentle-
man from Maryland.

Mr BAUMAN. Mr. Speaker. the gen-
tleman from Maryland agrees that this
select committee already has power to
grant witness immunity, regardless of
any past action of the House. The gen-
tleman from Ohio ‘Mr Sroxss: .
In the face of that, however. he seeks to
have this resolution passed 80 as to make
sure of that right.

Mr. Speaker, I think the gentleman
is correct. I do not think we need this
resolution to grant these immunity
powers.

Mr. Speaker, what concerns the gen-
tleman from Maryland is that when the

gentleman from Ohio first appeared be- -

fore the Committee on Rules in March,
he said: .

¢ ¢ ¢ there may be instances where it may
be preferable for the. Committee itself to

than having to rely upon the Justice De-
partment to pursue statutory contempt ¢ ¢ *

This resolution i5 written rather
broadly. May I ask the gentleman this

-question: Have there been any instances

in which a witness has refused to testify
when the committee has offered to grant

- immunity: and second, is the gentleman

seeking t0 use these powers to bring
citations of contempt, either civil or
criminal?

Mr. SsTOKES. Mr. Speaker, in order
to answer the gentleman, may I say
first that yes. we have had witnesses
who have appeared before the committee
and who have refused to testify. assert-
ing their constitutional privilege.

Because of the cloud over this com-
mittee and its authority to be ahle to
grant immunity. we have not made any
application to any court or come to the
floor for authority to grant immunity
to a witness This is precisely why we
are before this body today asking for
this narrowly prescribed authority

Fortunately. we have had no difficulty
with the executive branch of the Gov-
ernment We have had excellent cooper-

ation. from all of the agencies from:

whom ‘we have sought any type of testi-
mony or evidence of any type.

8o that we might properly deal with
those persons who are involved in or-
ganized crime or those persons who
might be soldiers of fortune who want

- =
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to avail themselves of the constitutional
privilege of not incriminating them-
selves. we need this authority. If we are
going to be able to conduct the type of
investigation that has to be conducted

. here where there are allegations of con-

spiracy. this is a tool that is absolutely
needed. All we are asking for is for this
body not o require us to come here con-
ceivably to get 100 or 150 immunity ap-
plications from this body.

Mr. THONE. Mr. Speaker. will the
gentleman yleld? .

Mr. STOKES. I yleld to the gentleman
from Nebraska.

Mr. THONE. Mr. Bpeaker, I certainly
support the gentleman from Ohio (Mr.
Sroxes: in his advocacy of this resolu-
tion and the necessity for it. I do have
one inquiry to make. I think the gen-
tleman from Maryland «Mr. BAUMAN)
makes a good point regarding the fact
that the subcommittee is also authorized
to exercise this somewhat extraordinary
authority. Does the gentleman from
Ohio ‘Mr Stoxes' feel strongly on that
point? -

The SPEAKER pro tempore. The time
of the gentleman has expired. . .

Mr. STOKES. Mr. Speaker. I thank
the gentleman for yielding me the addi-
tional time .

In answer to the gentleman from Ne-
brasks ‘Mr THONE:. I say that we do
feel strongly on that point. But, Mr.
BSpeaker, first let me describe the pro-
cedure that is necessary here without
this resolution. In order to proceed to
the Federal court and request an appli-
cation of immunity. the full committee
would have t6 vote such procedure by a
two-thirds vote of the full committee.
The House would then have to give us
permission to go to court. If we were to
then go to the Federal court and receive

the court and say to the co
witness refused to
court's order. we would ha
back to the floor of
to

these unnecessary trips to the House
floor. But this. of course. is a procedure
in civil contempt. In No way can we pro-
ceed with criminal contempt without
coming back to the floor of the House for
full certification under the applicable
US statutes ) ’

My THONE Will the gentleman from .
Ohio 'Mr Broxes: yield again briefly?
. Mr STOKES. Certainly I yield to the
rentleman from Nebraska. .

Mr THONE Mr. Speaker. as I under-
stand tt. just w clarify again the state-
ment made by the gentleman from
Maryland +Mr Bauman: the only use of
tmmunity contemplated here is strictly
in the ares of “use" immunmity. i5 that
correct? 3 .

Mr STOKES That is correct. - -

'*Mr THONE asked and was given per-
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mission to revise and extend his
remarks.)

Mr. THONE. Mr. Speaker, Congress
investigative process requires many legal
tools, chief among them, after the sub-
pens, is the power to grant immunity. It
is not enough that a congressional com-
mittee charged with a sensitive and dif-
ficult investigation has the power to
compel the attendance of witnesses and
the production of documents. Witnesses
may be forced to attend by a subpena;
they may not be forced to testify in
derogation of their right against self-
incrimination. Immunity, therefore, is a
legal means to get a witness’ testimony
by guaranteeing that the testimony will
nof, be used to incriminate the witness.

In recent years, the immunity mech-
anism has been widely used by the Con-
gress, and has proven most useful in
untangling -complicated conduct involv-
ing criminal wrongdoing. The Ervin
Committee, for example, in investigating
Presidential campaign activities and the
1972 Watergate breakin, conferred im-
munity on some 27 witnesses. The testi~
mony of one of those immunized, John
Dean, may have been the single most
important factor leading to the breaking
of the Watergate case.

The primary reason for the introduc-
tion of House Resolution 760 is to insure
that the Select Committee on Assassina~
tions, like the Ervin Committee, will not
be hampered in obtaining the necessary
immunity orders to fulfill its investiga-
tory responsibility. -

The type of immunity that the select
committee will be seeking under the
statute is “use immunity”, the same type
which enabled the Ervin Conimittee to
effectively compel the testimony of many
of its important witnesses without
jeopardizing prosecution of these wit-
nesses by the Watergate Bpecial Prose-
cutor. As I just mentioned, the Members
are probably most - familiar with the
case of John Dean. His story, perhaps
more than any other, best illuminates the
effective application of use immunity
by a congressional committee. .

“Use” immunity prevents the use of

an immunized witness’ testimony in a -

subsequent criminal trial by any jurisdic-
tion, State or Federal. It also prevents
any use being-made of leads, inferences,
or implications arising out of the testi-
mony. It does not, however, prevent the
subsequent prosecution of & witness on
matters touched upon in the testimony
provided the prosecutors are able to
meet the substantial burden of demon-
strating that any evidence used in the
prosecution was obtained independently
of the testimony. Such proof may, of
course, as in John Dean's case, be had by
the sealing by the prosecution of all
testimony in advance of any immunized
testimony by a witness. Based on such
sealed evidence, Dean decided to plead
guilty and was convicted of a crime after
his Watergate testimony. -
Use immunity should not be conf:

with “transactional immunity”. “I'rans-
actional” immunity involves granting a
witness complete protection against
future criminal prosecutions on all mat-
ters touched upon in the immunized tes-
timony. In effect, the witness is allowed

r
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to take an immunity “bath” that then-
cleanses him of all crimes relevant to the
testimony. No prosecutions are possible
against that witness for those crimes in-
dicated in the testimony, regardless of
whether the evidence implicating the
_witness was obtained independently or
even previous to the immunized testi-
mony. -

Mr. Speaker, use immunity has not
only been found to be constitutionally
sufficient, but has proven to be a precise
tool for congressional investigations.
When all is said and done, the interest
in granting immunity is in obtaining
testimony. Transactional immunity pro-
hibits prosecution of matters related to
8 witness’ testimony. There is no incen-
tive, therefore, for an individual to testify
beyond acknowledging in the testimony
the matter sought to be immunized,

In contrast, it is only necessary to
remember the testimony given in great
and lengthy detail by John Dean before
the Ervin Committee. Many attributed
it to Mr. Dean’s remarkable powers of
recollection. I suggest that something
else was involved. Like any witness im-
munized under the present Federal use
immunity statute, Dean had a great in-
centive to develop his powers of recall.
A witness is protected under use immu-
nity for all his testimony and its impli-
cations given under the immunity grant.
But the protection is only as good as the
testimony is detailed.

In short, use immunity gives the Con-
gress a device for prompting testimony
without preventing future prosecutions
by the Government for criminal activi-
ties related to the witness’ testimony, but
for which evidence is independently ob-
tained. It is essential to the work of the
select committee.

The current use immunity statute will
allow the select committee to conduct -
its investigation without interfering un-
duly upon .the prosecutive responsibili-
ties of State or Federal officials. The
select committee will be able to fulfill
its mandate to conduct a full and com-
plete investigation into the assassinations
of John F. Kennedy and Dr. Martin
Luther King, Jr. We need now to clarify
our power to use immunity by the pas-
sage of this resolution.

The SPEAKER pro tempore. The time
of the gentleman from Ohio (Mr.
STOKES) has again expired. :

Mr. MURPHY of Illinois. Mr. S8pesaker,
for purposes of debate only, I yield 1 min-
ute to the gentleman from Maryland
(Mr. BAUMAN).

Mr. BAUMAN. Mr. Speaker, the gen-
tleman from Ohio has not assured me
at all by his statement with reference to
my concerns. In fact, I think the gentle-
man has only magnified them, by saying
that this resolution is for the purpose of
allowing contempt procedures
witnesses without further action by the

“House. I do not understand that such
power rests with any other committees of
the House. If the Congress is to hold in
contempt any witness, clearly the House
should decide the issue, whether in civil
or criminal contempt. The full House
ghould pass on it. I cannot think of any
instances where ¢his power has been
granted with the possible exception of in

. ~ . -
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the Korean investigation. This commit-
tee does not warrant this kind of a broad
grant of power.

Mr. MURPHY of Illinois. Mr. Speaker.
I yield, for purposes of debate only, 1
minute to the gentleman from Con-
necticut (Mr., McKINNEY).

Mr. McKINNEY. I thank the gentle-
man for yielding.

I would just like to say that I admire
the chairman. I am not a lawyer on this
committee, so some of the Members can
get very much over my head. But we have
sat on Saturday and Sunday for hows
coming up with what we think is the
fajrest and the most constricted power.

- It has been given to the Korean Commit-

tee, and it would seem to me that the
investigation of the murder of one of
the Nation’s greatest black leaders and
the investigation of the murder of &
President of the United States would re-
quire that we give to this committee, to
its chatrman, and to the head of counsel,
our new counsel, the ability to proceed.
We have a limited period of time, and we
have limited money. To go back to the
House every sifigle time, particularly
when we are opnly talking about civil
contempt, would be to me a ludicrous
construction of the committee’s purpose
and the committee’s job, which is being
done however quietly.

Mr. DODD. Mr. Speaker, will the gen-
tleman yield?

Mr. MURPHY of Illinois. I yield to the
gentleman from Connecticut. .

Mr. DODD. I thank the gentleman for

yielding.

I would like to commend the chair-
man and the gentleman from Connecti-
cut (Mr. McKinnzY) for hig stand. The
point i3 well taken. We have seen this -
resolution necessarily delayed for a 2-
week period, having come up four differ-
ent times before we could do what we
are doing here this afternoon.

I think if everyone would recognize
that if we try to come back to this Con-
gress for permission to proceed in a civil
contempt case, we might be here all year
on these cases, given the calendar and
the pressure we are under.

. of Illinois. Mr. Speaker,
for purposes of debate only, I yield 1 ad-
ditional minute to the gentleman from
Ohio (Mr. Stoxzs). \

Mr. S8TOKES. X would just like to say
to the House that the gentleman from
Connecticut has accurately described the
situation we have been in the 2-week pe-
riod since we left the Committee on
Rules. We have now been trying for 3
weeks just to be 'able to get this resolu-
tion on the floor of the House. We have
identified somewhere in the neighbor-
hood of 100 to 150 witnesses in the Ken-
nedy case alone, for whom we may want
to seek immunity applications. If we are’
seriously to be about this investigation,
the Members can understand the prob-
lem we would have with the House Cal-
endar and trying to get onto the floor
100 or 150 times pursuant to immunity
applications for those witnesses. It would
be impossible. No one in this body wants
to obstruct this investigation. But I think
it would be seriously obstructing the pur-
poses for which we were originally con-
stituted if we were required to come back
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