





TO THE JUSTICES OF THE
TENNESSEE COURT OF CRIMINAL APPEALS
HOLDING COURT AT  xNOXVILLE

JAMES EARL RAY 7 ooy e |
: il S : !

[ [ I PO T O
VS. ‘ JUL -~ 91968 i
b
JOli A PARKER, Clerk {
STATE OF TENNESSEE 3y ]
ANCILLARY )

PETITION FOR CERTIORARI

The merits of this appeal involve matters which'have 
previously been addressed to the Honorable Arthur C. Faquin,
Judge by interchange of the Criminal Court of Shelby County
Tennessee, Division III.

Your petitioner urges that Justice Faquin was in erroxr
in refusing to either grant or even acknowledge the existence of
a motion for a new trial when asked for and for denying your pe-
titioner alli rights of appea’ from his findings.

More specificaliliy, your petitioner would point out
to the Court that the petitioner, James Earl Rax, was charged with
the murder of Dr. Martin Luther King, said murder being in the
first degree. The trial on this matter was had upon March 10,
1969, in which a jury was empaneled; and the Jjury apparently ap-
proved a 99 year sentence (which, it is claimed, was agreed upon).
However, on March 31, 1969, Judge Battle died.

On March 13 and March 26, the petitioner James Earl
Ray, wrote Judge Battle requesting an appeal. Upon May 26, a hear
ing was had upon a motion for a new trial and the State's Motion
To Strike. The State urged that petitioner's motion should be
antitied "Motion For a New Trial" for, as the State claims, there
Jag T.ver a tricl irn the first place; and without a trial, there
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Y
motion for a new trial from a guilty plea; and 2) that the defen-
dant waived any right he had to a motion for a new trial and an ?
appeal. Upon page 4 of his memorandum opinion,vthe'Judge'stateS/:
"I do not, as a successor Judge, have the right to hear a Motion.
for a new trial or approve and sign the Bill of Exceptions."
(Citations omitted) Your petitioner urges that though Judge Faquin)
is quite right that he did not have the authority to approve or :
sign the Bill of Exceptions, he did have both a right and a dutyfl
to hear and act upon a Motion for a New Trial; his acts being
superscribed by T.C.A. 17-117 and the fact that he was unable to

approve another Judge's Bill of Exceptions (a sine qua non for

appeal).

The defense is unable to fully follow the logic of Judge

Faquin's sixteen-page opinion of June 6, 1969, but it is evident
in reading therefrom that the Honorable Judge Faquin against prece-
dent of laws and in direct contravention of T.C.A. 17-117 held
that: 1) The Court found as a matter of fact that the alleged
guilty plea had the factual and legal prerequisites to make it
valid; and 2) that Ray voluntarily entered a guilty plea (which '
is not true), and that such plea constituted then and there such '
waiver as would forever preclude a motion for a new trial, a hear-
ing for a new trial, or an appeal. (See opinion hereto attached,
page 16.) Petitioner, of course, excepts to all of the Judge's "
holdings.

The Court states thdt the petitioner is not using

habeas corpus or post conviction process. This is absolutely true,

for the motion as brought before Judge Faquin was brought as a

Motion for a New Trial and under no other procedure. Though the

petitioner has adequate grounds to show that his plea and/or waiver
were involuntarily made (i.e. the petitioner's statement made in
open court May 10, 1969) and further documentary proof, such evi-

dence could not be addressed to Judge Faquin in view of the fact

that he was not the presiding Judge and was, therefore, not able .

.o hear such proof or sign the Bill of Exceptions.

*s stated above, tinz Zcurt found "as z metter of o
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it finds this opinion after "a full evidentiary hearing on this
matter." The Judge, in fact, denotes hin opinion as "Memorandui
Finding of Facts and Conclusions of Law."

Your petitioner presented no proof whatsoever and did,
in fact, object to each and every element of proof brought beforej
the Court. The logic of not allowing one Judgezto sign another's;
minutes and Bill of Exceptions is directed to just such a case -
as this. The only Judge who could have a legal opinion as to
whether the alleged confession was voluntary oxr not would be the '
Judge who heard the same. |
It is therefore urged that the Honorable Arthur Faguin
erred in disallowing Ray a motion for a new trial and also erred
in refusing him an appeal. (See T.C.A. 17-117) This is evident
from the matters herein stated and the Judge's opinion hereto
attached.

WHEREFORE, PETITIONER PRAYS:

l. For Writ of Certiorari reviewing said actions of
the Court as evidenced in its Memorandum Finding of Facts and Con-

clusions of Law.

2. That petitioner's motion be held to be a Motion forx
a New Trial, as captioned.

3. That the Judge's decision refusing to hear such a

motion be overruled.

4. That the hearing of May 26 be construed as a hear-
ing determinative of petitioneris Motion for a New.Trial.

5. That the Judge's finding that the petitioner ex-
hausted his right to move for a new trial or appeal when he plead

guilty om March 10 be overruled.

6. That this, the Criminal Court of Appeals, find that
the petitioner is indeed eligible for a new trial as a matter of la

7. That this matter be remanded to the Criminal Court

of Shelby County for a new trial on the merits.
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OR TO ANY OF THE JUDGES THEREOF: L /-
STATE OF TENNESSEE FROM THE CRIMINAL COURT
Vs OF
JAMES EARL RAY SHELBY COUNTY, TENNESSEE

PETITION OF JAMES EARL RAY FOR
WRIT OF CERTIORARI

>

Your petitioner would respectfully show to the
Court that he is much aggrieved by the judgment of the
Criminal Court Division II of Shelby County, Tennessee,
the Honorable Arthur C. Faquin, Judge, presiding, said
judgment being rendered on the 26th day of May, 1969,
and sustaining the State of Tennessee's Motion to Strike
the petitioner's Motion for a New Trial.

YOUR PETITIONER STATES:

1. That the Court erred in the hearing of May 26,
1969, in allowing the introduction of testimony by Mr.
Jd. A. ﬁ&ackwe]], Clerk of the Criminal éourt of Shelby
County, Tennessee, and the introduction of other evi-
dence by Mr. Blackwell to show that the confession of
James Earl Ray, petitioner, was freely and voluntarily

given at a prior hearing.
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2. That the Court erred in not sustaining the
objections to testimony of Mr., Blackwell and the intro-
duction of documents in this cause on May 26, 1969.

3. That the Court erred in not holding that the
letters and amendments as presented by petitioner-defen-
dant do not constitute a Motion for a New Trial

4. That the Court erred in holding that the
petitioner, James Earl Ray, waived his right to a Motion
for a New Trial and an appeal.

5. That the Court erred in holding that a guilty
plea precludes the petitioner from filing for a Motion
for a New Trial.

6. That the Court erred in holding that the peti-
tioner-defendant, James Earl Ray, knowingly, intelligently,
and voluntarily expressly waived any right he might have to
a Motion for a New Trial and/or Appeal.

7. That on June 16, 1969, the Court ruled errone-
ously in denying petitioner-defendant's prayer for leave
or permission to file an appeal holding (a) that your

defendant had waived his right of appeal, (b) that the

‘'sustaining of the State of Tennessee's Motion to Strike

your defendant's Motion for a New Trial was an Interloc-

utory Order, and that, therefore, there was no appeal from

the same. That he has no other remedy of speedy available appeal
To all of the above citations of error the petitioner-

defendant has heretofore reserved his exceptions.
8. That the Court erred in not granting your defen-

dant's Motion for a New Trial pursuant to and in accordance

with Code Section 17-117 o¥ the Tennessee Code Annotated.
‘Petiticner would state that notice was served on the

cusLoray Ben.s T ooT $ialby Ceunti. Tennesses, more thed
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Certiorari; and that the Petition would be presented

to the Criminal Court of Appeals Western Division of
Jackson, Tennessee, or one of the Judges thewof on

June 25, 1969; and that a copy of the Petition was
presented to the Attorney General of Shelby County,
Tennessee, as well as a copy of the Brief filed herein;
a copy of the Notice and receipt thereof is attached

hereto.

PREMISES CONSIDERED, PETITIONER PRAYS:

1. That a Writ of Certiorari issue by this
Honorable Court to the Criminal Court Division II of
Shelby County, Tennessee, directing that Court and
the Clerk thereof to certify and transmit to this
Court the entire record and proceding in this cause
including the opinion and judgment of the Trial Judges,
consisting of the late Honorable Judge Preston W.Battle
and the Honorable Judge Arthur C. Faquin, Judge of
Division II of the Criminal Court of Shelby County,
Tennessee.

2. That the judgmenf of the Criminal Court
Division II in sustaining the State of Tennessee's
Motion to Strike the Motion for a New Trial be re-
viewed and error complained of corrected; that your
petitioner be granted a new trial and this cause re-
manded to the Courts of Shelby County, Tennessee, for

& new trial and for further handling.
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3. That petitioner have all such other, further,
and different relief to which he is entitled, and he

prays for general relief.

THIS IS THE FIRST APPLICATION FOR A WRIT OF CERTIORARI -
IN THIS CAUSE.

s
AR/ aae

STATE OF TENNESSEE
COUNTY OF SHELBY

RICHARD J. RYAN, who being first duly sworn,
states that he is one of the attorneys for the petitioner,
James Earl Ray; that he is familiar with the facts set
forth in the foregoing Petition for Certiorari, and
that the statements cohtained herein are true, except

those made as upon iﬁ?ormation and belief, and these

he believes to be true.

Subsc¢ribed and sworn to

day of

_ fee
\ T e T L
) r)
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STATE OF TENNESSEE IN THE CRIMINAL COURT OF APPEALS
VS AT
JAMES EARL RAY JACKSON, TENNESSEE

NOTICE

TO THE HONORABLE PHIL M. CANALE, ATTORNEY GENERAL
and
HONORABLE LLOYD A. RHODES, ASSISTANT ATTORNEY GENERAL:

You and each of you are hereby notified that
James Earl Ray, by and through his Attorneys of Record,
will on the 25th day of June, 1969, present to the
Criminal Court of Appeals at Jackson, Tennessee, or to
one of the Judges thereof, his Petition for Writ of
Certiorari, seeking to have his case reviewed, and to
have reviewed also the judgment of May 26, 1969, of the
Criminal Court, Division II, of Shelby County, Tennessee,
the Honorable Arthur C. Faquin presiding, said judgment
consisting of sustaining the State's Motion to Strike
your petitioner's Motion for a New Trial. This action
will seek to have the Motion for a New Trial sustained
and the cause remanded for further handling by the
Criminal Court of Shelby County, Tennessee.

This the 20th day of June, 1969.

= A
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We acknowledge service of the foregoing Notice and
receipt of a copy of the Petition for Writ of Certiorari
and assignment of errors and brief in support thereof,
more than five days prior to the date set in the foregoing
notice for presenting said Petition to the Criminal Court
of Appeals, or one of the Judges thereof.

pro-
This the 2£0© =  day of June, 1969.

GM% Ck.mo.fL/

PHIL M. CANALE,
ATTORNEY GENERAL

LLOYD A. RHODES
ASSISTANT ATTORNEY GENERAL
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Statement
of
Facts:

TO THE HONORABLE CRIMINAL COURT OF APPEALS WESTERN DIVISION
OF THE STATE OF TENNESSEE, SITTING AT JACKSON, TENNESSEE,
OR TO ANY OF THE JUDGES THEREOF:

STATE OF TENNESSEE FROM THE CRIMINAL COURT
VS | OF
JAMES EARL RAY SHELBY COUNTY, TENNESSEE

STATEMENT OF CASE
AND
MEMORANDUM OF AUTHORITIES
RELIED UPON IN SUPPORT OF
PETITION FOR CERTIORARI

On March 10, 1969, in Division III of the Criminal
Court of Shelby County, Tennessee, before the Honorable Judge
Preston W. Battle the defendant, James Earl Ray, entered a
Plea of Guilty to the charge of Murder in the First Degree
of one Dr. Martin Luthe} King and was sentenced to the term
of ninety-nine (99) years to be served in the State Peniten-
tiary in Nashville, Tennessee. Three (3) days later on March

13, 1969, the defendant wrote to Judge Preston Battle of his

intention to file in the near future a post conviction hearing.

See Exhibit marked No. 1 attacned hereto.

On the 26tn day of March, 1969, at the request of the
defendant, James Earl Ray, his attorney, Richard J. Ryan,
along with co-counsel, Jv B. Stoner and Robert W. Hill,dr.,

attempted to gain entrance in the State Penitentiary in order

to confer with the defendant, James Earl Ray, but wevre refused;

2025 RELEASE UNDER E.O. 14176
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that a document was prepared entitled "Motion for a New Trial"
(See Exhibit No. 3). This document was given to the Warden
who made a copy of the same and later presented it to James
Earl Ray, the defendant; that he refused to sign the same
without advice of counsel; that same day James Earl Ray wrote
another letter to the Honorable Preseton W. Battle (See
Exhibit No. 2 ), and this time stated that he wanted to go
the thirty day appeal route.

On March 31, 1969, Judge Battle returned to Memphis
from a short vacation period and was met at 9 A.M. of that
day by one of the attorneys for James Earl Ray, the defendant
herein. On that day Judge Battle exhibited the two letters

"he had received from James Earl Ray. Shortly thereafter in

mid-afternoon of March 31, 1969, Judge Battle died of a heart
attack. Shortly thereafter an Amended and Supplemental Motion
was filed on behalf of James Earl Ray setting out the death
of Judge Battle, and among other things, that the Plea of
Guilty extended to Judge Battle was not one of a voluntary
nature. |
Subsequent to this the State of Tennessee filed a
Motion to Strike the Motion for New Trial of the defendant-
petitioner. On May 26, 1969, upon a hearing of this cause
before the Honorable Arthur C. Faquin, Judge of Division II
of the Criminal Court of Shelby County, Tennessee, the
Honorab]e.Judge Arthur C. Faquin found for the State of

Tennessee and sustained their Motion to Strike.

2025 RELEASE UNDER E.O. 14176




MEMORANDUM
OF

AUTHORITIES:

T.C.A.
Sec.27-201.

Life and

- Casualty Ins
Vs

Bradley

A.

T.C.
c.17-117

¢
Sec.]

Subsequent to this defendant-petitioner filed a
Prayer for Appeal asking for permission and leave to file
his appeal from this ruling, and this was denied by the

Honorable Judge Arthur C. Faquin on June 16, 1969.

Defendant wouid allege that at the time the letters
of record were written (heretofore exhibited) there was in

effect in the State of Tennessee a statute, namely:

Motion for Renhearing or New Trial. =

A rehearing or motion for new trial can
only be applied for within thirty (30)
days from the decree, verdict or judgment
sought to be affected, subject, however,
to the rules of court prescribing the
length of time in which the application
is to be made, but such rules in no case
shall allow less than ten (10) days for
such application., The expiration of a
term of court during said period shall not
shorten the time allowed.

In Life & Caswlty Ins. Co. vs Bradley 178 Tenn. Page 531

it was found "Any motion to set aside a verdict is in legal
effect a motion for a new triai"

Defendant would further allege that at the time of
Judge Battle's demise there was a certain StatuteAin effect

in the State of Tennessee, namely:

New Trial after Death or Insanity. =
Whenever a vacancy in the office of tr1a]
judge shall exist by reason of the death
of the incumbent thereof, or permanent
insanity, evidenced by adjudication,
after verdict but prior to the hearing
of the motion for new trial, a new trial
shall be granted the losing party if
motion therefor shall have been filed
within the time provided by rule of the
court and be undisposed of at the time
of such death or adjudication.
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Jackson vs
Handel

tate vs-
MeClain

Louisville
& N.R. Co.
Vs

Ray

. Dennis vs

State

0'Quinn vs

Baptist Memod

rial Hosp.

Defendant would state that the demise of the trial
judge was witnin the contemplation of the above statute
and cites further, "Decisions long acquiesced in upon
which important rights are based, should not be disturbed,
in the absences of cogent reasons to the contrary, as if
is of the utmost importance that our organic and statute
law be of certain meaning and fixed interpretation,

Jackson vs Handel 327 SW2d 55, citing Pitts vs Nashville

Baseball Club 127 Tenn. 292 and Monday vs Millsaps 197 Tenn.

295, and 46 C.J.286 cited in Life & Casualty Ins. Co. vs

Bradley 178 Tenn. Page 530.
Defendant further cites under said statute, "Only
authority who may approve verdict and overrule motion for

new trial by signing the minutes is the judge who heard

the evidence and actually tried the case. State vs McClain,
210 S.W.2d 680, 186 Tenn. 407.

Also cites, "Motion for new trial must be acted on
by the trial court, before the appellate court will consider
it, because such action is indispensable for the purpose of
enabling the appellate court to say whether the trial court
acted correctly, under this statute, in granting a new

trial", Louisville & N.R.Co. v Ray, 124 Tenn. 16, 134 S.VW.

858, Ann Cas. 1912 D. 910.

A]sq cites, "The only authority to approve the verdict
and overrule the first motion for a new trial by signing
the minutes, was the Judge who heard the evidence and

actually tried the case", Dennis v. State, 137 Tenn. 543 and

0'Quinn v. Baptist Memorial Hospital, 183 Tenn, 558,

)
)
i
'
b
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Howard vs.
State

Walker vs
_ Graham

Carpenter vs
Wright

Dennis vs
State

Also cites, "This situation has given the Court grave
concern; and has led us to an assiduous re-examination of
what we believe to be all of the case and statutory authority
in Tennessee bearing upon the question of whether the above-
mentioned minutes of the Court's actions are valid and
efficacious - without authentication by the signature of
the Triaj Judge. If not, it seems to inescapably follow that
(1) there is no valid and effective judgment on the verdict
of the jury; and (2) there is no valid and efficacious
ruling of the Court on defendant's motion for new trial",

Howard v. State, 399 S.W.2d, 739.

Defendant would allege that springing from the Motion
for a New Trial, if it were denied in the ordinary course,
is the Bill of Exceptions, and defendant cites, “"In the absence
of a properly authenticated bill of exceptions the admission
of evidence cannot be reviewed by the Supreme Court",

Walker v. Graham 18 Tenn. 231, cited in Dennis v. State,

137 Tenn. 543.

Also cites, "The right to a bill of exceptions is made
dependent upon motion for a new trial in Circuit and Criminal

Courts", Carpenter vs. Wright, 158 Tenn. 12289.

Defendant also cites, "It seems to be well established
as a general rule that, where a party has lost the benefit
of his exceptions from causes beyond his control, a new trial
is properly awarded. That rule has been recognized and

applied more frequently perhaps in cases where the loss of
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the exceptions has occurred through death or illness of the
judge, whereby the perfection of a bill of exceptions has been

prevented", Dennis vs State, 137 Tenn. 554,

That the Plea of Guilty of itself does not forfeit the
Motion for a New Trial, and he cites, "By tne Constitution
Swg:gtzs of the State (Article I, Sec. 9), the accused, in all cases,
has a right to a "speedy public trial by an impartial jury
of the county or district in which the crime shall have been
committed', and this rignt cannot be defeated by any deceit
or device whatever. The courts would be slow to disregard
the solemn admissions of guilt of the accused made in open
court, by plea, or otherwise; but when it appears they were
made under a total misapprehension of the pkisoner‘s rights,
through official misrepresentation, fear or fraud, it is the
duty of the Court to allow the plea of guilty, and the sub-

‘mission, to be withdrawn, and to grant to the prisoner a fair

trial, by an impartial jury", Swang vs. State, 42 Tenn.212.

Defendant would further cite Jake Knowles vs. The State,

155 Tenn. Page 181, in which the Court states as follows:

Knowles vs
State The bill of exceptions shows that when the case

was first called for trial on the 22nd of September,
a continuance was had upon the agreement that unless
settlement should be made before October 2nd following

"a plea of quilty would be entered. It appears that

both the presiding judge and Attorneey General
understood it to be agreed also that a sentence of

from five to twenty years would be'accepted, but
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upon the calling of the case on October 2nd, counsel
for the defendant disclaimed having so understood
the agreement and insisted that the determination
of the puqishment should be submitted to the Jury.

Thereupon the plea of quilty was entered and counsel

for the State and the defendant addressed and the
judge charged the jury. Some discussion was had
before the jury of the disagreement as to the term
of punishment, but the judge properly charged tnat
they were to disregard this matter.

However, as before stated, no evidence was
introduced. The jury after hearing the charge
returned their verdict assessing the punishment.

Shannon's Code, Section 7174, is as follows:

'?1ea of guilty.--Upon the plea of guilty,
when the punishment is confinement in the péniten-
tiary, a jury shall be impaneled to hear the evi-
dence and fix the time of confinement, un}ess other-
wise expressly provided by this Code.'

We have no reported case deciding the question
thus presented, but the provision that upon a plea
of guilty a jury shall be impaneled to hear the
evidence and fix the time of confinement in felony
cases seems clearly to indicgte a purpose io vest
in the jury the power to exercigze a sound discretion
impossible of intelligent exercise without a hearing
of at least such of the evidence as might reasonably
affect the judgment of the jury as to the proper
degree and extent of the punishment. And especially
is this true under the maximum (1923) sentence law

applicable to this case.
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State ex rell

McConnell v.
Park Bank &7

State vs
Russell

While loathe to reverse and remand in a case

of such obvious and admitted quilt, we find it

necessary to do so for the reasons indicated. It

becomes unnecessary to consider other assignments

of error.”

Defendant denies that he waived a right that was avail

able to him, and cites:

"Waiver - Existence of Right - To constitute a
waiver, the right or privilege alleged to have been
waived must have been in existence at the time of
the alleged waiver", 56 Am.Jdr.13,Page 113. "“Thus,
one accepting dividends declared by a receiver in
bankruptcy withoﬁt demanding interest on the amount
due does not waive his right to interest, where no
right to demand interest at the time of dividend
nayment existedy 56 Am.Jr.13,Page 114, citing State

ex rel, McConnell v.Park Bank & T.Co. 151 Tenn.195.

In an unreported opinion the Court of Criminal Appeals

of Tennessee in the cause of State of Tennessee, ex rel.

Hermon R. Owens vs. Lake F. Russell, No. 49 Hamilton County,

Honorable Campbell Carden, Judge, it was stated:

"Without in any way ériticizing the content and

use of these forms for preserving a formal record
of guilty pleas of defendants, we hold that execu-
tion of these forms by the petitioner and his‘
attorneys, and the trial court's acceptance of

the petitioner's plea of guilty upon’that basis,
does not and cannot forever preclude the petitioner
from raising any question about the voluntariness

of his guilty plea. Surely it cannot be said that
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State ex rel
.Owens

Boyd v.
State

People v.
Ramos

such a procedure permanently forecloses the issue
of voluntariness and prevents the accused from ever
asserting that his guilty plea was induced by
promises of lenijent treatment or threats or mis-
representation or fraud, if such was the fact.

"This is true for the plain and simple reason
that a conviction based upon an involuntary plea
of guilty is void, and, therefore, the question of
the voluntariness of a plea of guilty is never
foreclosed while any part of the resulting sentence
remains unexecuted. Tnhe law is no longer open to
debate or question that a guilty plea is involuntary
nad void if induced by promises of preferential
treatment or threats or intimidation or total mis-
apprehension of his rights, through official misrep-

resentation, fear or fraud. Henderson v. State ex

rel. Lance, 419 S.W.2d 176: Machibroda v.United

States, 368 U.S.487, 82 $.Ct.510, 7 L.Ed2d 473;
olive v. united States, 327 F2d 646 (6th Cir., 1964),
cert den., 377 U.S. 971, 84 S.Ct. 1653,12LEd2d 740;

Scott v. United States 349 F2d 641 (6th Cir.1965)."

Said opinion was concurred in by the Honorable Mark A.
Walker and was written by W. Wayne 0liver, Judge of
the Criminal Court of Appeals. Honorable Judge
Galtreath did not participate in this cause.
“The voluntary or involuntary character of the confession
is a question of law to be determined by the trial judge

from the adduced facts", WHARTON ON CRIMINAL EVIDENCE Vol.2,

. Page 38, citing Boyd v. State, 21 Tenn. 39.

Requring a waiver of right to appeal was held improper

in People v. Ramos, 282 N.Y.State 2d 938 (2nd Dept.1968).

-9-

!
|
J:
¢

2025 RELEASE UNDER E.O. 14176

|




i
I

London v.
Step

Sifton v.
Clements

Defendant states that he has lost the benefit of the
thirteenth juror through the death of the trial judge. "Trial
judge is charged by law to act as the thirteenth juror, and if
he is dissatisfied with verdict of jury, it is his duty to

grant a new trial", London v. Step, 405 SW2d 598, 34 Tenn.

L.R.713. "Fedeml district court does not sit as thirteenth
juror as do Tennessee state trial judges", Sifton v.Clements,

257 F.Supp.63

Respectfully submitted,
ATTORNEYS FOR THE DEFENDANTY

k)' sz tgi¥c%¢<é%// Aéq;é;afiéfiah
J. B. STONER 7 // 7
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L IN THE CRIMINAL CCURT OF SHELBY CCUNTY, TENNESSEE
o ‘r‘! :' EEPRINE _.1.., et . . . N . - - X .
") STATE OF TENMESSEE - ' .
. %VSw‘:‘. SR , ' NO.
CSANES BARL RAYT v o s
.l"ff;‘“l".\““ s
gl o o BOTIONSCR A MW TRIAL ¢ Y ]
© LT, Comis now JAUZS.EARL RAY, the defendant In the cbove styled
. cause, through his atforneys <Cooo=sl; J. B. foner, Richard J. Ryci,
and Robert W. HilY, Jr., and resp?ocl‘."fu“y moves the Court: B )
‘To sof sida his ples of Iguilty, to set sside his convictlcn,
v ond grant hlm a new trict on the follcwing: ‘

sraproperly adicled ;7o u-»'/f‘nw.vy

t

. l. He was c:”x’ ;"M”: Iy AR R IR R e ,
o ¢ A o o

,“ 4 F £ a___,9 A / VM'M (Y PV NRp SU L !L

!

R ~—— : . O R R R AN e e __..-“"--""-‘
T edTTlmemsoR i evidenced by Exhibits 20, 2, 3, 4, 5,
I S

6 ond 7, attached., . [ A
’ ' 2, That the cefondani's pleo of gullty und subsequent con=’ ] ;
<o : . Y710/ 7 ve ) Ty

B vicﬂon were =TTy of ...e 14th and 6th Amendments to the L

oF
‘.‘-_pn!ted States Constitution In that they deprived him ,any effactive .

k-_legal counse! as evidenced by dofendant's EthbH‘s 1, 2,3,4,5,6

and 7, which among other things clearly show that defendant's fuwo L

B N L Empropenly paccepTid PRY FRorn :

- , previous attorneys of record wirT=TTIlIIIIIT Wiitiam Bradford !

A Thvs SEpPRIVING d'&}iuaﬂr/r o F Ny o |

— Hule Q:'“‘*"‘\ (o consiitubional or legal defense. !

SN R /v pRopE R of l

. : 3. That thls Courtis rulos of secrecy weie C’:::‘"éﬂvlola{'ed by? {’

O L ~ dofondant's two prev!ou ftorneys as evidenced by attached Exhibits !

A K . , ‘.Ft./'/dﬁur 5/°<¢;2:< p/ RETvael 7-0‘7./

I 102, 3,4, 5,6, 308 Ta 42 g 1/0rad famw oens famo] '

e - L 7% puT oN Qeanrebn cu&qmgn“‘;:? 'QNJ»//J

AR ‘ The attorneys filing this Motlon furnished the Information In ‘ :

SO ?hle Motion and tho exhibits on the basls of Informailon furnished by the '
e ' . dofencant,

S s . ﬁ*w‘p Q/Z%-

._R. w. mitl, .1\

)
[ , o .
R A S ] / ~
b /{/L/ Lo 3 C- 55 Y
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' STATE OF TENNESSZE
- COUNTY, GF DAVIDSON

- e

R TR S

v, Comds now the affical, JAUES EARL RAY, and maekes oath

. ©s folloviss
o hensdo rTTRched
S The #otlon for o New Tricl hos been carefully read by

A
L. m9 and each and every fact stated fherein is true and correct

In each and every stafement and implicatlon,

T : N

N RPN JANES EARL' RAY

e . . . . Lo AU L. .
. i [T - e .. .
. ot ) o . R St
e . . k . 4

h
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o u 55 1959
BeSSIE BUFFALOE, Clerk

IN THE CRIMINAL COURT OF SHELBY COUNTY,TENNESSEE

STATE OF TENNESSEE §
VS ! NO. 16645
[}
JAMES EARL RAY, ]
: . ]
Defendant i
O RDER (

This matter came on to be heard upon the motion of
the Honorable J. B. Stoner moving this Honorable Court
that ﬁhe defendant James Earl Ray be rendered an indigent
person; .o

AND IT APPEARING TO THE COURT that an Order has
heretofore been entered in this cause déé]éring the |
defendant to be an indigent person, and it further
appearing to the Court that this Order should continue
to have full force and effect.

IT IS THEREFORE ORDERED:

That the Order previously ?ntered continue to have

full force and effect as to the indigency of the defendant.

James Earl Ray.

,éljz;, C. %o
JUD/E
May 26, 196 NUNC PRO TUNC

Y M‘*‘“faf

53 &\nyuzx CL(%}L ‘/MU‘M

O Ao "“’“"?]

C (S /
/

i
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JUNZ5 1958

BESSIE BUFFALOE, Clerk

JOHN A PARKER, Clerk
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d o G0 o

JUL=1 1868
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IN THE CRIMINAL COURT OF APPEALS WESTERN DIVISION

OF THE STATE OF TENNESSEE

STATE OF TENNESSEE
VS
JAMES EARL RAY

DEFENDANT'S BRIEF

RICHARD dJ.

RYAN,

2025 RELEASE UNDER E.O. 14176

523 FALLS BUILDING
MEMPHIS, TENNESSEE
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[FITRIY

IN THE COURT OF CRIMINAL APPEALS OF TENNESSEE4

AT JACKSON

JAMES EARL RAY 2'
J
Petitioner )
| :
Y SHELBY COUNTY CRIMINAL COURT
v. ) .
) NO.
)
)]
STATE OF TENNESSEE )
' )
)

'_Respondent

REPLY TO PETITION FOR CERTIORARI

MAY IT PLEASE THE COURT:

A petition for certiorari has been filed before this

Court seeking a review of a judgment from the Criminal Court of

~ Shelby County, Tennessee, striking petitioner's motion for a

new trial.

In the petition, eight (8) grounds are set out to

. justify the granting of the wrlt of certiorari. The substance

2025 RELEASE UNDER E.O. 14176



of these grounds is (1) the trial judge erroneously permitted

the introduction of testimony by the clerk of the court reciting

'_ pertinent portions of the proceedings in the criminal cause;

(2) the trial judge erroneously held that two (2) letters written
to the trial judge pfior to the trial judge's death did not
constitute a ﬁotion for a new trial; and, (3) the trial judge
erroneously held that the entering of a plea of guilty by the
petitioner in the criminal proceeding effected a waiver of his

‘right to a motion for a new trial and for an appeal.

In the memorandum of authorities in support of the
petition for certiorari, it is insisted (1) that petitioner is
entitled to a.new trial because of Section 17-117, Tennessee
‘Code Annotated, which is as follows:

MIhenever a vacancy in the office of’

trial judge shall exist by reason of the

death of the incumbent thereof, or per=-

manent insanity, evidenced by adjudication,

after verdict but prior to the hearing of

the motion for mnew trial, a new trial shall

be granted the losing party if motion there=

for shall have been filed within the time

provided by rule of the court and be undis-

posed of at the time of such death or ad-

judication."
and, (2) that the plea of guilty does not forfeit ox waive S

petitionexr's right to a new trial, appeal, etc.

Before discussing the grounds set out byvthe petitioner,

it may be that this Court is concerned about its authority to

2
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grant writs oi cextiorari to the criminal courts of this State.
This question, the State submits, has been determined by the

Supreme Court in the case of Traglie v. Burdette, Tenn. ’

438 S.W.2d 736. An excerpt from that case, at page 737, is as

follows:

“The petition must be denied for a second
reason which is, that it should have been ad-
dressed to the Court of Criminal Appeals. The
petition erroneously assumes that if the .case is
habeas corpus, appeal must be to this Court.
T.C.A. § 25-1836 provides that appeal in habeas
corpus shall be ' % * % to the proper appellate
court ¥ % w%,' This can only mean that an appeal
in cases essentially civil in that they do mot -
involve detention because of an alleged criminal
act, shall be made to the Court of Appeals; and
that cases which are essentially criminal in’
that they involve detention for the commission
of a crime, shall be to the Court of Criminal
Appeals. By T.C.A. § 16-448, the Court of
Criminal Appeals is given appellate jurisdic-
tion of all criminal cases. Comnsistent with
this Statute, it is the settled practice for
habeas corpus appeals to be made to the Court
of Criminal Appeals.”

This view is supported by an earlier opinion of the

™

- Supreme Court, Hayden v. Memohis, 100 Tean. 581, 585,.in the.

following language:

Yilot content, however, with leaving the
right to the writ of certiorari to depend upon
the principles of the common law, as they had
been liberally applied in modern jurisprudence,
it was guaranteed to the citizens of this State
by the Constitution of 1834, and again by the
present Constitution. In addition, the Legis-

W
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lature has sought to make effectual this
constitutional rigat in Code (Shann.),

Secs. 4853, 4854, so that now it is well
establisned in this State that '‘the writ

of certiorari will lie upon sufficient

cause shown, wanexe no appeal is given, when
an inferior tribunal, board, or officer
exercising judicial functions has exceeded -
the jurisdiction conierred, or is acting il-
legally when, in the judgment of the Court,
there is no other plain, speedy, or adequate
remedy.*' Tomlinson v. Board of Equalization,
4 Pickle, 1, 12 S. W. 414."

{(NOTE: Sections 4853 and 4854, recited in the fore-

going excerpt, are what are now Sections 27-801 and 27-802,
Tennessee Code Annotated, often veferred to by the judges and
lawyers of this State as the common law and statutory writ of

certiorari, respectively.)

Article VI, Section 10 of the Constitution of Tennessee,
as this Court well knows, only provides for the writ of certiorari
in civil cases but the Supreme Court has held that the remedy by
writ of certiorari in criminal cases was so clearly established
before the adoption of the Coastitution it was the purpose of
this provisioﬁ to extend the writ to civil cases since that had

been questioned by the courts of our mother state, North Carolina.

State v. Solomons, 14 Tenn. 359. The Solomons case, of course,
was written priox to the present Constitution but by Article
X1, Section‘l,'all laws in force in this State at the adoption
of the preseant Constitution shall remain in foxrce until they

'expire or are changed by the Legislature. There is nothing in

4
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the Code wiich deprives this Court of the authority to grant

the writ of certiorari. Fimally, with deference to this Court,

~as a practical matter it is not of great significance because

iﬁ this Court does not have the right to grant the writ of
certiorari; the Supréma Court has such a right and has exercised
it in criminal c#ses too numerous to reéuiredihac any be cited
and mentioned.. There is little doubt but téat this case will
finally be determined by that Court either om certiorari from
this Court or the trial court. The State insists that the éueg;

tion for this Court to determine is whether or mot it should grant

" the writ.

In determining whether or not the writ should be granted,
it should be kept in mind that it has become well-established
law iﬂ this State that the writ of certiorari is not granted as
a matter of right but it is a matter that addresses itéelf to the

discretion of the Court. State ex rel. Karr v. Taxing District

of Shelby County, 84 Tenn. 240; Ashcroft v. Goodman, 139 Tenn.

625; Gaylor v. Miller, 166 Tenn. 45; Biggs v. Memphis Loan and

Thrift Co., Inc., 215 Tenn. 294; and, Boyce v. Williams, 215 Tenn.

704.

Applying the feregoing rule, it is insisted that the
trial judge properly struck the motion for a new trial. It is

’

not alleged in the petition that petitiomer's plea of guilty in

2025 RELEASE UNDER E.O. 14176



the criminal proceeding was irregular in any respect or that

it was not made freely and willingly after knowing the consequences
of such a plea. Nothing is alleged in the petition to support :hé
complaints made. There are no factual allegations to show why the
trial judge erroneously admitted the testimony relative to the
petitioner's confession. The letters written by the petitioner

to the trial judge in the criminal proceediang and the amended
motion for a mew trial are not attached to the petition but aré
made exhibits to the memorandum of authorities in support of the.
petition, but‘these documents add no factual allegations to the
petition. The first letter is to the effect that the petitioner
"wanted to go the thirty day appeal route.” The other letter was
similar and the amended motion for a new trial remaining after
withd;awing by counsel for petitioner all of it except the con-
clusion petitioner was entitled to a new trial because of Section
17;117, Tennessee Code Annotated, states no relevant circumstances.
fwo (2) pages of the proceeding on the motion to strike the motion
for a new trial are attached hereto to show;the Court the portion
of the motion for a new trial withdrawn by counsel for the peti-

. tioner. So; really; tle only questions remaining are whether or
not petitioner is enfitled to a mew trial as an abstract proposi;

tion of law because the judge who sat during the criminal pro-

ceeding became deceased prior to hearing the motion for a new

A}
y
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trial and whether oxr mot the entering of a guilty plea amounted

to a waiver of a motion for a new trial and appellate remedies.

Section 17;117; Tennessee Code Annotated, referred to
above; was never intended to apply to this type of case. 'That
section of the Code was intended to apply in cases where errors
are insisted upbn which occurred during the criminal proceeding.
In suchvcases, the trial judge is the thirteenth juror and is in
better positionlto determine the truth of the testimony and the

fairness of the trial than a successor judge since he heard the

witnesses testify, mnoted their demeanor and was in a position to

be familiar with many details of the case that a successor jﬁdge
could not be. Imn the present case, there were no proceedings
before the trial judge other than a guilty plea and; if it was
intended to be alleged or was alleged in the motiop for a new
trial that ;he petitioner's plea of guilty resulted from pressure
by his privately retained counsel; a successor judge is in as .
good a position to determine that fact as the judge who sat in

the criminal proceeding.

Counsel for the petitioner cites and discusses a number
of cases in support of his position. Perhaps the nearest one is

Swang v. State, 42 Tenn. 212. 1In that case,. it apparently was

alleged and proven that the defendant pleaded guilty undexr a

total misapprehension of the law. Thus, his agreement to plead

2025 RELEASE UNDER E.O. 14176



‘guilty was based upon a condition contrary to the law. For this
reason, it is insisted that the Swang case 1is not applicable in the.
present case because there are no allegations in what is contended
to be the motion for a mew trial, the petition or the brief. Oaly

-a naked proposition of law is asserted in the present case.

It may be that the petitiomer would have this Court
~believe hg was pressured into pleading guilty by his privately
retained counsel‘although there is noéhing to that effect before
this Coﬁrt; but even i1f that were true, there would still be no

grounds to justify the graating of the writ in this cause.

The Supreme Court of this State has recently held in the

case of State ex rel. Richmond v. Henderson, Tenn. , 439

S.W.2d 263, 264, as follows:

"This rule has been applied to any number
of situations arising in a criminal case, in-
cluding that situation involving the advice or
urging of defense counsel for the defendant to
enter a plea of guilty. 1In cases in which this.
exercise of judgment by counsel (that of urging
a defendant to enter a plea of guilty) has been
attacked, it has uniformly been held that this
is not a ground for invalidating the judgment.
Davis v. Bomar, 344 F.2d 84 (6th Cir.), cert.
denied 382 U.S. 883, 86 s.Cct. 177, 15 L.Ed.2d
124 (1965); Application of Hodge, 262 F.2d 778
(9th Cir. 1958); Shepherd v. Hunter, 163 F.2d
872 (10th Cir. 1947); Crum v. Hunter, 151 F.2d
359 (10th Cixr. 1945), cert. denied, 328 U.S.
850, 66 S.Ct. 1117, 90 L.Ed. 1623; Diggs v.
Welch, 80 U.S.App.D.C. 5, 148 F.2d 667, cert.
denied, 325 U.S. 889, 65 S.Ct. 1576, 89 .L.Ed.
2002.% o
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The Supreme Court in McInturff v. State, 207 Tenn. 102,

106, made the following statement with respect to an appeal from

a plea of guilty£

" M"Now, we think it is axiomatic that the

defendant, having confessed judgment for the

fine and costs, had no right of appeal, noxr

did the court have the power to grant such aa

appeal, because no one can appeal either in

a criminal or®a civil case from a verdict on

a plea of guilty or a judgment based upon

confession of liability."

There is nothiang about the McInturff case to indicate
that it is not to be taken literally nor is the foregoing excerpt
a matter of dicta. It was one of the grounds justifying the trial
judge's xefusal to grant the defendant in that case a new trial.

[N

"It may be that the Supreme Court of this State will
make some additional explanations of this portion of the McInturff
case when such a matter is presented to it but until that is doae,

it is submitted that the question is foreclosed to this Court.

* Perhaps the basis for the decision is that once the
Defendant waives a right to trial by pleading guilty after having
been properly advised of his rights; there is.nothing to appeal
from; as suggested above. This would be a good place'to.apply
Sections 27-116 and‘27—117; Tennessee Code Anpotated; exéept the

Supreme Court in Hickerson V. State, 141 Tenn. 502, has held that

those statutes only apply when the Court can look at the whole

)
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case. However, those statutes represent wnat the practice was

prior to their enactment, Munson v. State, 141 Tean. 522, and

this does not suggest that something similar to the harmless .

exrror doctrine is precluded from counsideration by an appellate
court, and since the granting of a new trial, an appeal; etc.;
would be such a frivolous procedure, the State insists that

it should not be done. It would seem that the law never should.

require courts to do frivolous things.

In view of the foregoing, the State insists that the

petition for writ of certiowari in this case should be denied.

' ‘

» »

RESPECTFULLY SUBMITTED,

AQ\AzrmAA<> Zi ;;:;7

THOMAS E. FOX
Deputy Attorney General

-

10
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CERTIFICATE OF SERVICE -

I herxeby certify that copies of‘the foregoing
Reply to Petition for Certiorari were handed to Honorable
Richard J. Ryan, Attorney at Law; Falls Building, Memphis;
Tenneésee, and Honorable Robert W. Hil1, Jr.;‘ACtorney at»Law;
Suite 418, Piomneer Building; Chattanooga; Tennessee, on this

the 15th day of Julj, 1969.

‘ Pl 1/-, SV O s E v PF\’/
THOMAS E. FOX r
Deputy Attorney General

11
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IN THE COURT OF CRIMINAL APPEALS

OF TENNESSEE, AT JACKSON

JAMES EARL RAY ;
Petitioner )
) Shelby County Criminal Court
V. )
) No.
STATE OF TENNESSEE )
)
Respondent )
ORDER

This cause came on to be

Knoxville, on this 15th day of July 1969, upon the petitioner's

petition for the writ of certiorari, the briefs and arguments of

counsel, upon consideration of all

opinion that the petition for certiorari is not well taken and

should be denied.

IT IS, THEREFORE, ACCORDINGLY ORDERED, ADJUDGED AND
DECREED BY THE COURT that the petition for the writ of certiorari |

in this case be and the same is hereby denied.

Enter this 15th day of July, 1969.
%{( ’L% 6-) é\/&/ /’k..,k/t_/

Vo
/s / N
/’/”‘ //L S £/ / / L, el

heard before the Court at

of which the Court is of

Mark A. Walker, PreSLdlng Judge
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