9/16/69%

AIRTEL AIRMAIL - REGISTERED

TO: DIRECTOR, FBI (44-38861)
FROM: SAC, SAN FRANCISCO (173-65)

SUBJHECT: MURKIN
00: MEMPHIS

Re Bureau letter, dated 9/11/69.

Enclosed for the Bureau are six copies of a letter-
head memorandum captioned '] AYNE 12~ Two copies of the letter-
head memorandum are enclosed 1e” Memphis Office,

Ssn Francisco is of tlie opinion that no additional
investigation should ba cond ted in this matter in view of
the fact that BORBY SEALE 2f the time of KING's death appeared
to be involved in e type of quarrel with his attorney.

- Bureau (Encs. 6) (RM) 9¢4/
Memphis (44-1987) (Encs.’ 2) (AM) (RM)
1 - San Francisco
MTG/sns #11

(5)
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! LLOYD A. RHODES
KXKCUTIVE ASSISTANT

WILLIAM D. HAYNES
ADMINISTRATIVE ASSISTANT

)

JOHN L. CARLISLE
H. J. BEACH
€. L. HUTCHINSON. JR.
CLYDE R. VENSON
CRIMINAL INVESTIGATORS

EARL E. FITIPATRICK

. NON-SUPPORT DIVIBION

PHIL M. CANALE, JR.
DISTRICT ATTORNEY GENERAL
FIFTEENTH JUDICIAL CIRCUIT OF TENNESSEE
COUNTY OF SHELBY
SHELBY COUNTY pFFlCE BUILDING
187 POPLAR AVENUE
_ MEMPHIS, TENN. 38103

ASSISTANTS

EWELL C. RICHARDSON
JEWETT H. MILLER

J. CLYDE MASON

S8AM J. CATANZARO
LEONARD T. LAFFERTY
ARTHUR T. BENNETT
DON D. STROTHER
DON A. DINO

JOSEPH L. PATTERSON
BILLY F. GRAY
EUGENE €. GAERIG
HARVEY HERRIN

F. GLEN BISSON
JOHN W, PIEROTTI
JAMES G. HALL

September 17, 1969 - JAMES H. ALLEN

The Commissioner
- Royal Canadian Mounted Police
Ottawa 7, Canada

Attention: Inspector J. A. Macauley
Dear Sir:

Your letter of August 28, 1969 to Mr. Moss Lee
Innes, United States Embassy, Ottawa, Ontario, has been
referred to our office for answer.

This is to advise that the guilty plea in the Ray
Case is at.this time on appeal. A question of law has
arisen due to the death of. the trial judge who handled
the guilty plea. The appeal has been denied by the
Tennessee Court of Criminal Appeals and a Writ of Certiorari
is being sought to the Tennessee Supreme Court by defense
counsel at this time.

If we can provide any further information, we will
be happy to do so.

ery truly yours,

J CLY E MASON
ssistant Attorney General

JCM/ bk

L= V91T s diil. 77742
N ‘
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DIRECTOR, FBI (44-38861) 9/19/69
SAC, MEMPHIS (44-1987) (P)
MURKIN

Reference is made to the RCMP's inguiry
directed to Legat, Ottawa, under date of 8/28/69,
asking whether or not it would be proper for them to
make mention in a magasine article of commendations
given to two RCMP officers for their work im this ecase.

Enclosed for the Bureau are 2 copies of &
letter dated 9/17/69 from Assistant District Attorney
General J. CLYDE NASON to the Commissioner of the RCMP
at Ottam.

- Mhil A s
%:Jap S y
<

S LTS T e S -C
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OFFICE OF¥ THE DIRECTOR

UNITED STATES DEPARTMENT OF JUSTICE

FEDERAL BUREAU OF INVESTIGATION

WASHINGTON, D.C. 20535

September 25, 1969

JAMES EARL RAY
ASSASSINATION OF MARTIN LUTHER KING, JR.

With respect to the inquiry by the Roysl
Canadian Mounted Police (RCMP) relative to publication
in 8 magezine of information concerning commendations
given to members of the RCMP in the James Earl Ray case,
the Civil Rights Division of the U. S. Department of
Justice, Washington, D. C., has advised as follows:

"Assuming that the prosecutive authorities of
Shelby County, Tennessee, have no objection to the release
of such information, on the basis of the prior court order
limiting pre-trial publicity, or otherwise, it is our
view that the R.C.M.P. should limit their release of
information to their role in apprehending the fugitive;
and that their other investigative activity, particularly
with respect to whether Ray was part of a conspiracy to
kill Dr. King, should not be discussed."

This is for your information.

Y [T b M0
«property of FBI SEARCHED INDEXED....
This report and its contents are SERlA“ZED"&/“”"FILED"ﬂds““'""
loaned to you by the FBI, and oon 9 51969
neither it nor its contents are FBI — MEMPHIS  ,

to be distributed outside the agency, u—Q/I
to which loaned.
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LEGAT, Ottawe (44-4) 9-.25-69
Di.rector, FBI (44-38861)
MURKIN

ReBulet 9-18-89.

Enclosed are two copies of » letterhead
memcrandum setting forth views of the Civil Rights
Division relative to the RCNP'Ss inquiry on possible
publication in a national]l magsxine of the commendations
given members of the RCMP in comnection with the
James Earl Ray 1nvutig-tion.ﬁ

You may furnish » copy of this letterhead
mnemorandum to the RCMP and if they have any further
questions suggest that they may desire to communicste
directly with Assistant Attorney General Jerris Leonard,
Civil Rights Division, U. S. Department of Justice,
Washington, D. C. Of course there is no objectionm to you
forwarding sny further inquiries Irom the RCMP sloag these
lines.

Eaclosures (2) V(/
1 re
-~ Memphis (Info) (Enclosure) (44-1987)

SEAR 'H?:‘“....,........_..:'NGEXED

; SERIALZENLhby FitEr g g |
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DIRECTOR, FBI (44-38861) 9/29/69

SAC, BUTTE (173-2) (RUC)

working :

the early aulmD:

comments made by W mti.ae wm the ﬁ.\'st of August,
1969, EBhe stated that BARKEY gave she and her husband a
ride to Mud Lake whore she stayed at a motel. She assumed
that her humband was &leo staying there; however, he left
the area and has not returned.

She has not heard from him since that time, but
thinks that he iz in the area scmewhere working. However,
she is not going to make any effort to locate him. Mrs.
McCARVER stated that she feels sooner or latexr McCARVER will
be in touch with her. She pointed ocut that McCARVER is a
good nan when he is sober and is a hard working individual,
She stated that she feels sometimesn, when he starts drinking
a little bit excesmaively, he gets "wild ideas” and does
certain things which she cannot explain,

Ers, BcCARVER stated that she will certminly tell
MORRYS McCARVER, when she sees him, that if he is desirous
o:thaving themcmmwnmwsmu

lloapiial, Topeka, he can At the FBI Office in
daho Falls aud advise them mnggthatﬁmym:em
m record. #4 /9’/7 W 227 - é/fﬁ

S ¢+

i ,ha £ .__HLL A_L,f;
{

. |
2 -~ Bureau (Reg. L f
@ ~ Memphis (44—-{93?) (Reg.) _ fo- = ‘
1 - Butte A ocotont ot BN
BEP/sdt

(5)
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DIRECTOR, FBI (44-38861) 9/30/69
SAC, KNOXVILLE (44-696) (RUC)

MURKIN

Re Knoxville letter to Bureau 7/29/69.

A review of the Knoxville file concerning this
subject shows that no investigation remains to be done
in the Knoxville Division at the present time.

This file is being placed in a closed status
at Knoxville.

2 - Bureag ( ’

_2)- Memphis (44-1987 |

1 - Knoxville ;?%/~/@%/27-'gééguzy_égér
SEARCHED |NDEXED

m lhm btRlALIZE%FILED"_. _____

(5) 00T 21969
.| FBIMEMPHIS
M~ 4

[
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10-6-89

AIRTEL

To: 8AC, Birmingham (44-1740)
From: Director, FBI (44-38861)
MURKIN

Reurairtel 9-26-69.

You should iaterview Arthur Hsnes for all details he
may have relative to slleged gunrunning conspiracy involving
James Earl Ray as outlingd in urairtel 9-28-69, in order that
appropriste action can be taken to run out mci allegations. Hanes
should be thoroughly pinned down for specifics.

Yor your additionsl informstion you will recall that
only one bullet slug was recovered from King's body which was
sutilated to the extent that it could not be identified ss having
been fired from the suspect gun although it was the type of
projectile which could have been fired from such weepon.

Handle and advise results of interview within 5 days
and include your recommendstions as to sny further action to be
taken on the results of this interview. §SuLHEN suitsble for
dissemination on pertinent information im resirtel and results

of interview. Conduct no iavestigation on this aspect UACB.

AN
\

1 - Memphis (Iafo) (44-1987)

L ST Lih sy

3 SEARCHED INDEXED

SERIALIZED.£Zp _ FILEDEZZ:,

\\ 0CT 81969
& FBI—MEMPHIT RV,

N
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OCT 6 1969

BESSIE BUFFALOE, Clerk
; »‘
TO THE HONORABLE SUPREME COURT OF THE STATE OF TENNESSEE,
SITTING AT JACKSON, TENNESSEE, OR TO ANY OF THE JUDGES THEREOF:

STATE OF TENNESSEE FROM THE CRIMINAL COURT
VS OF |
JAMES EARL RAY SHELBY (UNTY, TENNESSEE
PETITION OF JAMES EARL RAY FOR

WRIT OF CERTIORARI

Your petitioner would respectfully show to the
Court that he is much apgrieved by the judgment of the
Criminal Court Division II of Shelby County, Tennessee,
the Honorable Arthur C. Faquin, Judge, presiding, said
judgment being rendered on the 26th day of May, 1969,
and sustaining the State of Tennessee' Motion to Strike
the petitioner's Motion for a New Trial. ,

Your petitioner would further relate that he
timely petitioned the Criminal Court of Appeals fsf.a
Writ of Certiorari, and that the same was denied, nence
this appeal to this Honorable Court.

YOUR PETITIONER STATES:

1. That the Criminal Court of Shelby Cgunty,
Tennessee, the Honorable Judge Arthur C. Faquin presidigg,
erred in the hearing of May 26, 1969, in allowing the‘_'>
introduction of testimony by Mr. J. A. Blackwell, C]efﬁw

of the Criminal Court of Shelby County, Tennessee, and
5 ,
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the introduction of other evidence by Mr. Blackwell to
show that the confession of James Earl Ray, petitioner,
was freely and voluntarily given at a prior hearing.

2, That the Court erred in not sustaining the
objections to testimony of Mr. Blackwell and the intro-
duction of documents in this cause on May 26, 1969.

3. That the Court erred in not holding that
the letters and amendments as presented by petitioner-
defendant do not constitute a Motion for a New Trial,

The letters and Motion for a New Trial are herein
exhibited and attached hereto as Exhibits Nos. 1, 2 and
3.

4. That the Court erred in holding that the
petitioner, James Earl Ray, waived his right to a Motion
for a New Trial and an appeal.

5. That the Court erred in holding that a guilty
plea precludes the petitioner frqm filing for a Motion
for a New Trial.

6. That the Court erred in holding that the
petitioner-defendant, James Earl Ray, knowingly, intelli-
~gently, and voluntarily expressly waived any right he
might have to a Hotion for a New Trial and/or Appeal.

Z; That on June 16, 1969, the Court ruled errone-
ously in denying petitioner-defendant's prayer for leave
or permission to file an appeal holding (a) that your
defendant had waived his right of appeal, (b) that the
sustaining of the State of Tennessee's Motion to Strike

your defendant's Motion for a New Trial was an Interloc-

2025 RELEASE UNDER E.O. 14176
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utory Order, and that, therefore, there was no appeal

from the same.

8. Tnat the Court erred in not granting your defen-

dant's Hotion for a New Trial pursuant to and in accordance

with Code Section 17-117 of the Tennessee Code Annotated.

To all of the above citations of error the petitioner-
defendant has heretofore reserved his exceptions.
Your petitioner would respectfully allege that he has

no other remedy of speedy available appeal other than this

Application for Writ of Certiorari.

Petitioner would state that notice was served on the

Attorney General of the State of Tennessee, more than five

(5) days before the filing of the Petition for Certiorari;
and that the Petition would be presented to the State
Supreme Court or one of the Judges thereof on October 6,

1969, at Jackson, Tennessee, and that a copy of the Petition

was presented to the Attorney General of the state of Tennessee

as well as a copy of the Brief filed herein; a copy of the
Notice and receipt thereof is attached hereto,

P EMISES CONSIDERED, PETITIONER PRAYS: ‘

L. That a Writ of Certiorari issue by this Honorable
Court to the Crimnal Court Division II of Shelby County,
Tennessee, directing that Court and the Clerk thereof to
certify and transmit to this Court the entire record and
proceding in this cause including the opinion and judgment
of the Trial Judges, consisting of the late Honorable Judge
Preston W. Battle and the Honorable Judge Arthur C. Faquin,
Judge of Division II of the Criminal Court of Shelby County,

Tennessee.

2025 RELEASE UNDER E.O. 14176
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2. That the judgment of the Criminal Court
Division II in sustaining the State of Tennessee's

Motion to Strike the Motion for a New Trial be re-

viewed and error complained of corrected; that your
petitioner be granted a new trial and this cause re-
manded to the Courts of Shelby County, Tennessee, for

a new trial and for further handling.

3. That petitioner have all such other, further,
and different relief to which he is entitled, and he

prays for general relief.

THIS IS THE FIRST APPLICATION FOR A WRIT OF CERTIORARI
IN THIS CAUSE BEFORE THIS HONORABLE COURT.

/é[@//%, -

STATE OF TENNESSEE
COUNTY OF SHELBY

RICHARD J. RYAN, who being first duly sworn, states
that he is one of the attorneys for the petitioner, James
Earl Ray; that he is fami]iaf with the facts set forth in
the foregoing Petition for Certiorari, and that the state-
ments contained herein are true, except those made as upon

information and belief, and these he believes to be true.

Subscribed and sworn to

day of October, 1969,

42‘ < ?‘fﬁ : iéw

My commission expires:
70 =P/

ba
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STATE OF TENNESSEE IN THE SUPREME COURT OF

THE STAIE OF TENNESSEE
L) '
AT

JAMES EARL RAY
JACKSON, TENNESSEE

NOTICE

TO THE HONORABLE GEORGE F. McCANLESS, ATTORNEY GENERAL
HONORABLE THOMgng. FOX, ASSISTANT ATTORNEY GENERAL:

You and each of you are hereby notified that James
Earl Ray, by and through his Attorneys of Record, will on
the 6th day of October, 1969, present to the Supreme Court
of the State of Tennessee at Jackson, Teﬁnessee, or to one
of the Judges\thereof, his Petition for Writ of Certiorari,
seeking to have his case reviewed, and to have reviewed,
also the judgment of May 26, 1969, ofvthe Criminal Court,
Division II, of Shelby County,Tennessee, the Honorable
Arthur C. Faquin presiding, said judgment consisting of
sustaining the State's Motion to Strike your petitioner's
Motion for a New Trial. This action will seek to have the
Motion for a New Trial sustained and the cause remanded far
further handling by the Criminal Court of Shelby County,
Tennessee.

This the '§/éﬁ' day of October, 1969.

2025 RELEASE UNDER E.O. 14176
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SHELBY COUNTY, TENNESSEE ]
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B - ! N ) ',2% :.
Wy .“ e " NO. : "
RS oo T R R IR R e
% : ' pr A I
! "4 \ . < ,,.2:
T, MOTIONFOR A NEW TRIAL -~ =~ ' ey
i o N L o ' .. ‘ bei if .,:,
. e, {
! E, Comes now JAMES EARL RAY, the defondant in the above styled ‘_'%'fjﬂ
R ' o : : pE
LR [ . Fyon
il : ceuse, through his attorneys Jo B. Stoner, RIchard Je Rym, ﬁ
P i .4
PRy ?and Robert W. HIll, Jr., and resptectfully moves the Court: S e
N AR ] N ) . . ’ .. 1;‘,'_ y .;
. To set aslde his plea of kguilty, to set aside his conviction, -~ - - . ,i ¢
. L ind grant him a new trial on the following: REETE I '
& IMPRoek/ M:s/el s~ 7o EN’E¢:”, g
o 1. He was w e AN Y 2l
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‘,‘~ : ¢ & '1. &
;‘m‘ L -
?:», .6 and 7, ottached. ' S 3
5 Ty . A %
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';} a K . . N 4
Un!tod States Constlitution ln thet they deprived h!mﬂany effective o ‘e; H
HE T P
b B . - Vg
b - legal counsel as evidenced by defendant's Exhibits I, 2, 3, 4, 5, 6 § !
¢ . and 7, which among other things clearly show that defendant’s two ' . - |.3*
Zmpropinly accepled PrRY FRoan L g
" previous attorneys of recordﬂwww Wilttam Bradford =~ ' * AR
R Thos depriving delevdan? o F #ry . Ty
v _ Rule, MW constitutional or legal defense. ] M IEYE
/M Rop ¢¢./q ' S
v Se That this Court's rules of secrecy were violated by‘ i
. .defendant's two previous aftorneys es-evidenced by attached Exhiblits
‘ z'(c‘”d"”r s/"“‘}" Y7 REquse? Thunr A
L 1.2. 3, 4, 55 6, and 7. éiﬁllowge[ AN oRra/ 7
tu PeT on aenrebn +'U{inn;m, maed Rilo
s e The aftorneys flling th!s Motion furnished the Informatfon in
the Motion and the exhlbits on the basis of Iinformation furnished by the T
" . defendant, -
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s e ROBERT w. un.x., RN v wa
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PETITION FOR CERTIORARI

No DD %

ﬁ% Docket of ____%% _______ County
V4 -
< 1969 .. %

/ —_—
Date of Judgment in C. of A.__ )-_"/_ VA /46 .7_..__

7/
45 Days Time Expires From Date of Judgment m‘i.z—_%_{_ié.?
15 Days Time Expires for Filing Reply Brief _%4../._9:6__7.___

Ghdin ExF Tome G Pots3,989% £ke

7

Yl o e AN 7
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London v.
Step

Sifton v.
Clements

S e O

Defendant states that he has lost the benefit of the
thirteenth juror through the death of the trial judge.
“Trial judge is charged by law to act as the thirteenth
juror, and if he is dissatisfied with verdict of jury, it

is his duty to grant a new trial", London v. Step,405 SW2d 598,

34 Tenn. L. R713. “Federal district court does not sit as

thirteenth juror as do Tennessee state trial judges,

Sifton v.Clements, 257 F. Supp. 63.

Respectfully submitted,
ATTORNEYS FOR THE DEFENDANT:

RICHARD J. RYAR

J. B. STONER

ROBERT W. HILL, JR.

-10-

2025 RELEASE UNDER E.O. 14176




2025 RELEASE UNDER E.O. 14176

LY ST Lod 7. ¢ 4P

Ia




e e

e

EILE

0CT 6 1968
BESSIE BUFFALGE, Clerk

IN THE SUPREME COURT OF THE STATE OF TENNESSEE

STATE OF TENNESSEE
VS
JAMES EARL RAY

DEFENDANT'S BRIEF

RICHARD J. RYAN
523 FALLS BUILDING
MEMPHIS, TENNESSEE 38103

527-4715

J. B. STONER
P. 0. Box 6263
Savannah, Georgia 31405

ROBERT W. HILL, JR.

418 PIONEER BLDG.
CHATTANOOGA, TENN. 37402
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Statement
of ‘
Facts:

TO THE HONORABLE SUPREME COURT OF THE STATE OF TENNESSEE,
SITTING AT JACKSON, TENNESSEE, OR TO ANY OF THE JUDGES THEREOF:

STATE OF TENNESSEE FROM THE CRIMINAL COURT

Vs OF

JAMES EARL RAY SHELBY COUNTY , TENNESSEE

STATEMENT OF CASE
AND
MEMORANDUM OF AUTHORITIES
RELIED UPON IN SUPPORT OF
PETITION FOR CERTIORARI

On March 10, 1969, in Division III of the Criminal

Court of Shelby County, TEnnessee, before the Honorable Judge

4 Preston W. Battle the defendant, James Earl Ray, entered a

Plea of Guilty to the charge of Murder in the First Degree

of one Dr. Martin Luther King and was sentenced to the term
of ninety-nine (99) years to be served in the State Peniten-
tiary in Nashville, Tennessee. Three (3) days later on

March 13, 1969, the defendant wrote to Judge Preston Battle
of his intention to file in the near future a post conviction
hearing. See Exhibit marked Ho. 1 attached to Petition.

On the 26th day of March, 1969, at the request of the
defendant, James Earl/Rby, his attorney, Richard J. Ryan,
along with co-counsel, J. B. Stoner and Robert W. Hil11, Jdr.,
attempted to gain entrance in the State Penitentiary in order

to confer with the defendant, James Earl Ray, but were refused;

2025 RELEASE UNDER E.O. 14176
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that a document was prepared entitled “"Motion for a New%Tria]“
(See Exhibit No., 3). This document was given to the Warden
who made a copy of the same and later presented it to James
Earl Ray, the defendant; that he refused to sign the same
without advice of counsel; that same day James Earl Ray

wrote another letter to the Honorable Preston W. Batt]é,

(See Exhibit No. 2), and this time stated that he wanted to

~go the thirty day appeal route.

On March 31, 1969, Judge Battle returned to Memphis
from a short vacation period and was met at 9 A.M. of that
day by one of the attorneys for James Earl Ray, the defendant
herein. On that day Judge Battle exhibited the two letters
he had received from James Earl Ray. Shortly thereafter in
mid-afternoon of March 31, 1969, Judge Battle died of a heart
attack. Shortly thereafter an Amended and Supplemental Motion
was filed on behalf of James Earl Ray setting out tne death
of Judge Battle, and among other things, that the Plea of

Guilty extended to Judge Battle was not one of a voluntary

nature,

Subsequent to this the State of Tennessee filed a
Motion to Strike the lMotion for New Trial of the defendant-
petitioner. On May 26, 1969, upon a hearing of this cause
before the Honorable Arthur C. Faquin, Judge of Division II
of the Criminal Court of Shelby County, Tennessee, the
Honorable Judge Arthur C.: Faquin found for the State of

Tennessee and sustained their Motion to Strike.
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MENORANDUM
OF
AUTHORITIES:

T.C.A.
Sec.27-201.

Life and

Casualty Ins
Vs

Bradley

T.C.A.
Sec.17-117

|
Subsequent to this defendant-petitioner filed a

Prayer for Appeal asking for permission and leave to file
his appeal from this ruling, and this was denied by the

Honorable Judge Arthur C. Faquin on June 16, 1969.

Defendant would allege that at the time the letters
of record were written (attached to Petition as exhibits)

there was in effect in the State of Tennessee a statute,

namely:

Motion for Rehearing or New Trial. -

A rehearing or motion for new trial can
only be aplied for within thirty (30)
days from the decree, verdict or judgment
sought to be affected, subject, however,
to the rules of court prescribing the
length of time in which the application
is to be made, but such rules in no case
shall allow less than ten (10) days for
such application. The expiration of a
term of court during said period shall
not shorten the time allowed.

In Life & Casualty Ins. Co. vs Bradley 178 Tenn. Page 531

it was found "Any motion to set aside a verdict is in legal

effect a motion for a new trial".
Defendant would further allege that at the time of
Judge Battle's demise there was a certain Statute in effect

in the State of Tennessee, namely:

New Trial after Death or Insanity. -
Whenever a vacancy in the office of trial
judge shall exist by reason of the death
of the incumbent thereof, or permanent
insanity, evidenced by adjudication,
after verdict but prior to the hearing
of the motion for new trial, a new trial
shall be granted the losing party if
motion therefor shall have been filed
within the time provided by rule of the
court and be undisposed of at the time
of such death or adjudication,
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Defendant would state that the demise of the trial
judge was within the contemplation of the above statute
and cites further, "Decisions long acquiesced in upon which
important rights are based, should not be disturbed, in the
absences of cogent reasons to the contrary, as is of the
utmost importance that our organic and statute law be of

certain meaning and fixed interpretation.

Jackson vs Handel 327 SW2d 55, citing Pitts vs Nashville
Baseball Club 127 Tenn. 292 and Monday vs lillsaps 197 Venn.

295, and 46 C.J.286 cited in Life & Casualty Ins. Co. vs

Bradley 178 Tenn. Page 530,

Defendant further cites under said statute, "Only
authority who may approve verdict and overrule motion for
new trial by signing the minutes is the judge who heard
the evidence and actually tried the case. State vs McClain,

210 S.W.2d 680, 186 Tenn. 401.

Also cites, "Motion for new trial must be acted on
by the trial court, before the appellate court will consider
it, because such action is indispensable for the purpose of
enabling the appdlate court to say whether the trial court
acted correctly, under this statute, in granting a new
trial”, Louisville & N.R.Co. v Ray, 124 Tenn. 16, 134 S.4.
858, Ann Cas. 1912 D, 910.

Also cites, "The only authority to approve the verdict
and overrule the first motion for a new trial by signing
the minutes, was the Judge who heard the evidence and

actually tried the case", Dennis v. State, 137 Tenn. 543 and

O'Quinn v. Baptist Memorial Hospital, 183 Tenn. 558.
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Also cites, "This situation has given the Courtigrave
concern; and has led us to an assiduous re-examination of
wnhat we believe to be all of the case and statutory autnority
in Tennessee bearing upon the question of whether the above-
mentioned minutes of the Court's actions are valid and
efficacious - without authentication by the signature of
the Trial Judge. If not, it seems to inescapably follow that
(1) there is no valid and effective judgment on the verdict
of the jury; and (2) there is no valid and efficacious
ruling of the Court on defendant's motion for new trial",

Howard v. State, 399 S.W.2d, 739.

Defendant would allege that springing from the Motion
for a new trial, if it were denied in the ordinary course,
is the Bill of Exceptions, and defendant cites, "In the absence
of a properly authenticated bil1l1 of exceptions the admission
of evidence cannot be reviewed by the Supreme Court",

Walker v. Graham 18 Tenn. 231, cited in Dennis v. State,

137 Tenn. 543.
Also cites, "The right o a bill of exceptions is made
dependent upon motion for a new trial in Circuit and Criminal

Courts", Carpenter vs. Wright, 158 Kenn. 289.

Defendant also cites, "It seems to be well established
as a general rule that, where a party nhas lost the benefit
of nis exceptions fromcauses beyond hi§ control, a new trial
is properly awarded. That rule has been recognized and

applied more frequently pernhaps in cases where the loss of
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Swang vs
State
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State

the exceptions has occurred through death or illness of the
judge, whereby the perfection of a bill of exceptions has been

prevented", Dennis vs State, 137 Tenn. 554.

That the Plea of Guilty of itself does not forfeit the
llotion for a New Trial, and he cites, "By the Constitution
of the State (Article I, Sec. 9), the accused, in all cases,
has a right to a "speedy public trial by an impartial jury
of the coanty or district in which the crime shall have been
committed”, and this right cannot be defeated by any deceit
or device whatever. The courts would be slow to disregard
the solemn admissions of guilt of the accused made in open
court, by plea, or otherwise; but when it appears they were
made under a total misapprehension of the prisoner's rights,
through official misrepresentation, fear or fraud, it is the
duty of the Court to allow the plea of guilty, and the sub-
mission, to.be withdrawn, and to grant to the prisoner a fair

trial, by an impartial jury", Swang vs. State, 42 Tenn. 212.

Defendant would further cite Jake Knowles vs the State,

155 Tenn. Page 181, in wnich the Court states as follows:

"The bill of exceptions shows that when the case
was first called for trial on the 22nd of September,

a continuaoce was had upon the agreement that unless

settlement should be made before October 2nd folilowing

a plea of quilty would be entered. It appears that

both the presiding judge and Attorney General
understood it to be agreed also that a sentence of

from five to twenty years would be accepted, but
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upon the calling of the case on October 2nd,counsel
for the defendant disclaimed having so understood
the agreement and insisted that the determination
of the punishment should be submitted to the jury.

Thereupon the plea of guilty was entered and counsel

for the State and the defendant addressed and the
judge charged the jury, Some discussion was had
before the jury of the disagreement as to the term
of punishment, but the judge properly charged that
they were to disregard this matter.

However, as before stated, no evidence was
introduced. The jury after hearing the charge
returned their verdict assessing the punishment.

Shannon's Code, Section 7174, is as follows:

'Plea of guilty.--Upon the plea of guilty,
when the punishment is confinement in the peniten-
tiary, a jury shall be impaneled to hear the evi-
dence and fix the time of confinement, unless other-
wise expressly provided by this Code.'

We have no reported case deciding the question
thus presented, but the provision that upon a plea
of guilty a jury shall be impaneled to hear the
evidence and fix the time of confinement in felony
cases seems clearly to indicate a purpose to vest
in the jury the power to exercise a sound discretion
impossible of intelligent exercise without a hearing
of at least such of the evidence as might reasonably
affect the judgment of the jury as to the proper
degree and extent of the punishment. And especially
is this true under the maximum (1923) sentence law

applicable to t:is case.
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cannot be said that such a procedure permanently
forecloses the issue of voluntariness and prevents
the accused from ever asserting that his guilty plea
was induced by promises of lenient treatﬁ;nt or threats
or misrepresentation or fraud, if such was the fact.
"Thisyis true for the plain and simple reason
that a conviction based upon an involuntary plea
of guilty is void, and, therefore, the question of
the voluntariness of a plea of guilty is never
foreclosed while any part of the resulting sentence
remains unexecuted. The law is no longer open to
debate or question that a guilty plea 1is involuntary
and void if induced by promises of preferential
treatment or threats or intimidation or total mis-
apprehension of his rights, through official misrep-

resentation, fear or fraud. Henderson v. State ex

rel. Lance, 419 S.W.2d 176; Machibroda v.United
States, 368 U.S.487, 82 S.Ct.510, 7 L.Ed2d 473:
Olive v.United States, 327 F2d 646 (6th Cir., 1964),
cert. den., 377 U.S.971, 84 S.Ct. 1653,12LEd2d 740;
Scott v. United States349 F2d 641 (6th Cir.1965)."

%id opinion was concurred in by the Honorable lark A.
Walker and was written by W. Wayne Oliver, Judge of
the Criminal Court of Appeals. Honorable Judge
Galbreath did not participate in this cause.
“The voluntary or involuntary character of the confession
is a question of law to be determined by the trial judge
from the adduced facts", WHARTON ON CRIMINAL EVIDENCE Vol.2,
Page 38, citing Boyd v. State, 21 Tenn. 39.

Requiring a waiver of right to appeal was held improper
in People v. Ramos, 282 N.Y.State 2d 938 (2nd Dept. 1968).
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10/9/69

A IRTEL

TO: DIRECTOR, FBI (44-38861)
FROM: SAC, MEMPHIS (44-1987) (P)
SUBJECT: MURKIN

Enclosed for the Bureau are 2 copies each of a
"pPetition of JAMES EARL RAY for Writ of Certiorari’ and of the
j defendant's brief filed with the Clerk of the Tennessee Supreme
Court on 10/6/69 at Jackson, Tennessee.

i Memphis will follow the subject's appeal and will
keep the Bureau advised.

DATE FILE srm?f’mb[g}%”?
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, RE: BU AIRVEL DTD 11/3/86
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SEE NEXT SECTION
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