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FILED
. UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE (d/) APR 29 1969
NASHVILLE DIVISION -

B.Rw{ON LEWIS, Clerk
JAMES EARL RAY

CIVIL ACTION NO, 5380

PERCY FOREMAN,
WILLIAM BRADFORD HUIE,
and ARTHUR J. HANES

MOTION TO DISMISS ON BEHALF OF THE DEFENDANTS
- PERCY FOREMAN AND WILLIAM BRADFORD HUIE

The defendants move the Court as follows:

(1) To dismiss the action because the complaint fails to state

a claim against these defendants upon which relief can be granted.

(2) To dismiss the action on the ground that it is in the wrong .
district because the plaintiff is not a resident of the Middle District of .
Tennessee and the Middle District of Tennessee is not the judicial district

in which the claim arose.

In support of this motion an affidavit of Tom Y. Richardson,

Custodian of Records at the Tennessee State Penitentiary at Nashville,

Tehnessee, is filed as Exhibit "1" to this motion.

HOOKER, KEEBLE, DODSON & HARRIS .
e

7
oy Lo S T

, / Attorneys for Defendants \
Percy Foreman and William Bradford Huie
/ 900 N4shville Bank & Trust Building
Nashville, Tennessee 37201
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AFFIDAVIT

STATE OF TENNESSEE )
‘COUNTY OF DAVIDSON )

Mr. Tom Y. Richardson, being first duly sworn, says:

That he is the Cﬁstodian of the records at the Tennessee
State Prison at Nashville, Tennessee; that according to the
records James Earl Ray upon entering the Tennessee prisons gave
no legal residence but instead in answer to the questions as
to his legal residence gave the answer as unknown; that the
only addresses given by James Earl Ray were those of his
brothérs, John Ray, 1982 Arsenal, St. Louis, Missouri and

Jerry Ray, 710 Ann Avenue, St. Louis Missouri.

r./%) ,h/ %«[‘@«M
i //// P )

Sworn to and subscribed before me

&,

this ;zgi”day of April, 1969.
D

»LZ:;L« e

Notary Public

My commission expires: of -

Exhibit "1" to Motion to Dismiss
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CERTIFICATE OF SERVICE

I, John J. Hooker, hereby certify that the foregoing motion
has been served on the attorneys for the plaintiff by mailing a copy thereof
to the Honorable Robert W. Hill, Jr., 418 Pioneer Building, Chattanooga,

Tennessee 37402; and the Honorable J. B. Stoner, Savannah, Tennessee

E Iy
38372, by first class mail, this .2/ day of April, 1969.
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FILED
@7) AP@291959;

UNITED STATES DISTRICT COURT BRANGON LEWAS Clork
MIDDLE DISTRICT OF TENNESSEE Sy R
NASHVILLE DIVISION bl

JAMES EARL RAY

CIVIL ACTION NO. 5380

PERCY FOREMAN,
WILLIAM BRADFORD HUIE,
and ARTHUR J. HANES

N st it i skl P i it i

BRIEF IN SUPPORT OF MOTION TO DISMISS

The venue of this action is not in the Middle District of
- Tennessee under Title 28 U.S.C., Section 1391(a), which provides:

"The civil action wherein jurisdiction is
founded only on diversity of citizenship may, except
as otherwise provided by law, be brought only in the
judicial district where all plaintiffs or all defendants
reside, or in which the claim arose."

According to the averments of the complaint and the amended

compl'aint_’ the claim arose,' if the plaintiff has a claim, in the Western Dis- |
trict of Tennessee ét Memphis.

The plaintiff's incarceraﬂon in the penitentiary at Nashville
does not make him a resident of this judicial district for venue pUrposes;

- Nobuo Hiramatsu v. Phillips, 50
F. Supp. 167 (S.D. Calif. 1943).

Shaffer v. Tepper, 127 F. Supp. 892
(E.D. Ky. 1955). '

“Urbano v, New Syndicate Co., Inc.,
232 F, Supp. 237 (S.D. N. Y. 1964).

2025 RELEASE UNDER E.O. 14176



U. S. v. Stabler, 169 F. 2d 995
(3rd Cir. 1948).

Wendell v, Hoffman, 24 F. Supp.
(N.7J.1938).

Stadtmuller v, Miller, 11 F, .2d 732
(2nd Cir. 1926).

The Restatement of Conflict of Laws, Section 21, provides:

"A person cannot acquire a domicile of choice
by any act done under legal or physical compulsion, "

The Proposed Official Draft Part I, of May 2, 1967, of the
Restatement of the Law, Second, Conflict of Laws, Section 17, Subsection
(c), of the Comments, states:

| "Under the rule of this section, it is impossible

for a person to acquire a domicile in the jail in which he
is incarcerated.,"

HOOKER, KEEBLE, DODSON & HARRIS

rd .o y
/ /J L \'. ' ’\,' A ~ /\~ Fo R \_\

f’ Attor;xéys for Defendants N\
rcy Foreman and William Bradford Huie

900 Nashville Bank & Trust Building
Nashville, Tennessee 37201

CERTIFICATE OF SERVICE

I, John J. Hooker, hereby certify that the foregoing Brief in
- Support of Motion to Dismiss has been served on the attorneys for the plain-
tiff by mailing a copy thereof to the Honorable Robert W, Hill, Jr., 418 Pioneer

Building, Chattanooga, Tennessee 37402; and the Honorable J. B. Stoner,

PP/
Savannah, Tennessee 38372, by first class mail, this/_/_'({/ra'ay of Apr}l/, 1969.
/>ﬂ /] ! \/\\/ r/-.r/' . (A)

John-7. Hooker
/ /}/{'
‘ s ,

-2 =
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UNITED STATES DISTRICT COURT

F OR THE
MIDDLE DISTRICT OF TENNESSEE - NASHVILLE DIVISION
FILED
2 uav1 1969
BWW Cleri
By 4’7/ "?‘“é‘io.o.

CIVIL ACTION FILE NO. 5380

JAMES EARL RAY
Resident of Tennessee

Plaintiff
Vs.

ARTHUR J. HANES, PERCY FOREMAN
and WILLIAM BRADFORD HUIE

Defendants

Defendant, Arthur J. Hanes, respectfully moves the Court to
dismiss the action and as grounds therefor assigns the following
separatzly and severally:

1. The venue is improper and said action is in the wrong
Judicial District because (a) the Plaintiff is not a resident of said
Judicial District and is within said Judicial District solely by rea-
son of his involuntary confinement within the Tennessee State Peniten-
tiary. (b) No Defendant is a corporation, alien, or resident of said
Judicial District, and (c) Said claim is not alleged to have arisen
within said Judicial District.

2. Said Petition fails to state a claim upon which relief

ARTHUR J. HANES .
ATTORNEY FOR DEFENDANT, ARTHUR J. HANES
617 Frank Nelson Building
Birmingham, Alabama 35203

can be granted.
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CERTIFICATE S ERVICE

I hereby certify that I have this day mailed, postage prepaid,
a copy of the foregoing Motion to Dismiss to Honorable Robert W. Hill,
Jr., 418 Pioneer Building, Chattanooga, Tennessee, 37402, and Honorable

J. B. Stoner, Savannah, Tennessee, 38372, Attorneys for Plaintiff.

-

This is the 3O day of W , 1969.
@AM ”—M-M .
[
HANES

ARTHUR J. HANES,“0R.

ATTORNEY FOR DEFENDANT, ARTHUR J.
617 Frank Nelson Building
Birmingham, Alabama 35203
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IN THE CRIMINAL COURTS OF SHELBY COUNTY, TENNESSEE

STATE OF TENNESSEE

VS. NO. 16645

JAMES EARL RAY

Defendant.

MOTION TO STRIKE

Comes now Phil M, Canale, Jr., District Attorney
General for the Fifteenth Judicial Circuit of Tennessee, and
moves the Court to strike and hold for naught the Motion of
the defendant, James Earl Ray, entitled '"Amended and Supple-
mental Motion for a New Trial" and any incorporates therein
purporting to be a Motion for a New Trial in this cause and in
support thercof would show:
I
For answer to the Motion of the defendant herein,
State of Tennessee hereby denies each and every allegation
fact as well as the conclusion of facts and law alleged in
said Motion.
II
State of Tennessee would further show that the de-
fendant, James Earl Ray, pleaded guilty on March 10, 1969, in
Division III of the Criminal Courts of Shelby County, Tennes-

see.

That at the entry of the guilty plea and for some

time prior thereto, the defendant, James Larl Ray was repre-
sented by his personally selected and retained counsel, Percy
Foreman, a copy/of the minute entry of November 12, 19063, re-
flecting the employment of Percy Foreman by the defendant,

James Larl Ray, is attached hereto as Exhibit 1.

2025 RELEASE UNDER E.O. 14176
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That the defendant, James Earl Ray, in person and
through his attorney, filed a Petition for waiver of trial and
request for acceptance of plea of guilty, a copy of which is

attached hereto as Exhibit 2.

An Order authorizing waiver of trial accepting plea
of guilty was entered by Judge W. Preston Battle, the vpresid-

ing judge on March 10, 1969, a copy of which is attached hereto

as Exhibit 3.

The defendant, James Earl Ray, was extensively and
comprehensively examined by the Honorable W. Preston Battle,
presiding judge, before the entry of the guilty plea, a certi-
fied copy of the transcript of the interrogation by Judge
Battle is attached hereto as Lxhibit 4.

- That a jury was empaneled, sworn, evidence of wit-
nesses presented, stipulations, and a plea of guilty was
entered in the presence of the jury and the jury verdict ap-
proved the guilty plea as to the State's recommendation of
ninety-nine (99) years confinement in the State Penitentiary
at Nashville, Tennessee, to the offense of Murder First Degree,
and the defendant, James Earl Ray, was sentenced by the Pre-
siding Judge W. Preston Battle, a certified copy of the minutes
of Division III of the Criminal Courts of Shelby County, Ten-
nessee, so reflecting, is attached hereto as Exhibit S.

The State of Tennessee moves the Court to strike the
defendant's Motion and any incorporates thereto on the grounds

that there is no Motion for a New Trial from a guilty plea.

Prilis N AJ‘/\E’

DISTRICT ATTORNEY GENERAL
FYFTEENTH JUDICIAL CIRCUIT
STATE OF TENNESSEE
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EXHIBIT 1

- |JAMES EARL RAY, aka

TUESDAY, NOVEMBER 12, 1968

Thereupon the Hon, w} Preston Battle, Judge, assumes the Pench, whereupon the following pfoceedings were
hed to-wit: ' :

.

STATE OF TRNNGSSEE ' - B ; ) .
VS B-16645) 16819 . - MURDER FIRST DEG EE & CARRYING A DANGEROUS wEAPON

JAMES EARL RAY, aka

Comes the Attorney Genenal on the pert ofthe State and the defendant in proper person end by counsels of
record, Mr., Arthur Henes, Sr., & Mr. Arthur Henes, Jr., whereupon there comes on to be hesrd the Attorneys'

iMotion to be allowed to wlthdraw from the above causes, which Motion heving been fully hezrd and understood

by the Court is GRANTED, whereupon it is ordered by the Court that tlLc names of Arthur FHanes, Sr., esnd Arthur
;Hanes, Jr., be removed fnam the Jackets in the above causes, and the neme of Mr, Percy Forcmen, be substituted
in thelir stead. :

[SmATE or T“N‘HSSEE

VS 3-16645, 16819 . - MURDER FIRST DEGREE & CARL:ING A DANGEROUS WEAPON

Comav the Attorney Ceneral on the part of the State and .the defendant in proper person and by counsel of
record, Mr, Percy Foreman, whereupon there comes on to be heard the defendant's Motion for First Continuance,
which Motion having been hesrd and fully considered by the Court is. GRANTED, whereupon it is ordered by the
Court that the causes be reset to March 3, 1969, for trial. (Order to be cntered later).

. //
/ ’ -
/ .

Wheféupon Court adjourned until tomorrow morni. ; at 9:30 o'clock, .

s @m |

J U D [¢ F

3 0 23533 G S £/ 2553/ S ST

i
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STATE OF TENNESSEE
Shelby County

I, J. A. BLACKWELL, Clerk of the Criminal Courts of Shelby County, Tennessee,

do hereby certify that the foregoing e pages of writing contain a full,

the first continuance application and changinz of attorneys

complete, true and perfect copy of Jabxheoprocesdingsdradcin the case of the State of

Tennessee, vs. Docket No..166%2

JAVES EARL RAY

Indictment for MURDER FIRST DEGREE

as the same now appears on file, and of record in my oftice.

WITNESS my hand and the seal of said Court, at office in Memphis,

this, the......=2%% day of MAY 19.59

. A. BLACKWELL, Clerk
/

Z
/ 7 T LS > L\

. > .

HOLIDAY PRELSH —= MEMPHIS
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IN THE CRIMINAL COURT OF SHuLBY COUNIY, TENNESSEL
© DIVISION _ 17171 ’

NO. 16645

JAMES EARL RAY
DEFENDANT

PETITION FOR WAIVER OF TRIAL AND REQUEST FOR
ACCEPTANCE OF PLEA OF GUILTY -

That my true full neme is JAMES EARL RAY end I assert that
81l procecedings abainst me should be had in the nsme which I hereby declure to be my

true name,

My attorney in the cause is PERCY FOREMAN , Who was se-

" lected snd reteined by me,/who was appointed by the Court xixsyxxmeuzt, to represent
me in this csuse, and Hugh Stanton, Sr., Public Defender,

R . I have received a copy of the indictment before being called upon to plead,
“snd I have read end discussed it with my attorney, end believe and feel that I under-
stand the accusation made sgainst me in this cese and in each case listed herein. I
hereby waive the formsl reading of the indictment. : '

. I have told my attorney the facts and surrounding circumstsnces as known
to me concerning the matters mentioned in the indictments, and believe snd feel that
ny attorney is fully informed as to all such matters., My attorney has informed me
et to the nsture and cause of each sccusstion sgainst me, end as to wny and all
possible defenses I might have in this cause.

My ettorney has advmsed me as to the punlshxcnt prov*ded by law Tfor the
offenses charged and embraced in the indictment sgainst me. My attorney has further
advised that punishment which the law provides for the crime with which I em charged
in the indictment is as follows:

death by electrocution or conflnemonL in the State Pgnltentlary for

- -

- 1ife or for some period of time _over twenty (20) years

and if accepted by the Court and Jury my scntence on a plea of guilty will be:

confipement in the State Penltenulury for ninety-nine years (99).

It bas been fully exploined to me and I understand that I may, if I so choose,
plead "Not Guilty" to any offense charged sgainst me, and that if I choose to plesd "Not
Guilty" the Constitution guarantees and this Court will provide me the right to a spezedy
and public trial by Jjury; the right to see and hear all witnesses against me; the right
to use the power and process of the Court to compell the production of any evidence,
including the sitendence of any witness, in my fsvor; and the right to have the sssis-
tance of counsel in my defense at gll stages of the procesdings.

In the exercise of my own free will snd choice and without any {hreats or
pressure of any xind or promlses of gain or favor from any source whatsoever, aand being
fully eware of the action I em teking, I do hereby in open Court request the Court to
accept ny plea of guilty to the charges outlined herein. ' I hereby waive any right I

nsy or could havg to.a Motion for a New Trial, and/oy,an appeals
- : .', . L \ R S :»'*’:" . . o . é:!o o i O Ci{{:“!‘i"

' : 7 ' Derfendant
wi;SjBS: - -{f;V . -

~
¢
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STATE OF TENNESSEE
Shelby County

I, J. A. BLACKWELL, Clerk of the Criminal Courts of Shelby County, Tennessee,

. . T ) .. .
do hereby certify that the foregoing one (L) pages of writing contain a full,

Petition for Waiver of Trial and Request for Lcceptance of Plea of Guilty
complete, true and perfect copy of alictherproceedingsyhad in the case of the State of

Tennessee, vs. Docket No... L5645

JAMES EARL RAY

Indictment for MURDER FIRST DEGREE

as the same now appears on file, and of record in my oftice.

WITNESS my hand and the seal of said Court, at office in Memphis,

this, the 12th......day of VAY. 19..69

J. A. BLACKWELL, Clerk

Z o

S AN o

HOLIDAY PRESS = MEMPHIS
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EXHIBIT 3

IN THE CRIMINAL COURT OF SHELBY COUNTY, TENNESSEE
. DIVISION III

STATE OF TENNESSEE

VS _ o - . NO._16645

JAMES EARI.RAY

DEFENDANT

ORDER AUTHORIZING WAIVER OF TRIAL AND ACCEFTING
PLEA OF GUILTY

" This csuse ceme on for hezaring before the Honorsble W,

" PRESTON BATTLE , Judge of Division III , of the

Criminel Court of Shelby County, Tennessec, on the petition of the

defendant, JAMES EARL RAY , for Walver of ﬁrial vy Jury and
-request for acceptence of a plea of guilty, said petition being attachzd
hereto and incorporated by reference herein; upon statements made in

, . the District Attorney General,
open Court by the defendent herein; his ettorneysof record; /the Assistant

AttorneysGenersl representing the State of Tennessee; and from questioning
by the Court of defendsnt and his counsel in open Court; and

1T AYPEARING TO THE COURT after careful considcration that the
defendsnt herein has been fullj édvised and understands his right to a
trisgl by Jury on the merits of the indictmcnt‘against him, aﬁd that the
defendant hercin dqes_not elect to have & Jury deterﬁine his pguilt or
'inﬂocenCe under a plea of Not Guilty; end has vaived the Towrnal feading
of the indictment, AND: | ‘

IT FURTHER APPRARING 10 THE COURT that the defendant intelligent];
an& understandingly’waives his right to a trialvand of hig"ogn free will and
choice and without any tﬁre&ts or pressure of sny kind or promises, other
.that the recommendetion of the State as to punishmenti and dces ée;ire to
enter e élca of guilty and accept the recommeﬁdation of the State s to
punishment, waives his right to 2 Motion for a New Trisl and/or sn sppeal,

IT IS THEREFCRE, ORDERED, ADJUDGED AND DECRESD thut the patition

filed herein be snd the same is hercby- gronted,
' o TR . , :
Enterithis the _ [C = day of _ Marcl , 1969,

: 1 f) 7_,
WP Dame

JUDGE

2025 RELEASE UNDER E.O. 14176



STATE OF TENNESSEE
Shelby County

I, J. A. BLACKWELL, Clerk of the Criminal Courts of Shelby County, Tennessee,

do hereby certify that the foregoing o (1) pages of writing contain a full,

Order authorizing Waiver of Trial and Accepiing Pl lea of Guiliy
complete, true and perfect copy of ﬁb@nexmmmgsﬂh@gk in the case of the State of

L00 =
1ctLs

Tennessee, vs. Docket No

Indictment for MURDER FIRST DEGREE

as the same now appears on file, and of record in my oftice.
WITNESS my hand and the seal of said Court, at office in Memphis,

this, the 12th day of BAY 19..52

J. A. BLACKWELL, Clerk

,/44? / D. C.

HOLIDAY PRESSH — MEMPHIS
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EXLIBIT 4

VOIR DIRE OF DEFENDANT ON WAIVER AND ORDER

"James Earl Ray, stand."

"Have your lawyers explained all your rights to you and do

you understand them?"

DEFENDANT "Yes"

JUDGE "Do you know that you have a right to a trial by jury on the
charge of Murder in the First Degree against you, the punish-
ment for Murder in the First Degree ranging from Death by

" Electrocution to any time over twenty years? The burden of
proof 1s on the State of Tennessee to prove you guilty be-
yond a reasonable doubt and to a moral certainty and the de-
cision of the Jury must be unanimous both as to guilt and
punishment?

In the event of a jury verdict against you, you would
have the right to file a Motion for a New Trial addressed to
the trial judge? In the event of an adverse ruling against
you on your Motion for a New Trial, you would have the right
to -successive appeals to tﬁe Tennessee Court of Criminal Ap-
peals and the Supreme Court of Tennessee and to file a pe-
tition for review by.thngupreme Court of the United States?
Do you understand that you have all these ;ights?"

DEFENDANT  "Yes"

JUDGE "You are entering a plea of Guilty to Murder in the First
Degree as charged in the Indictment and are compromising
and settling your case on agreed punishment of ninety-nine
ycars in the State Penitentiary. Is this what you want to
do?"

DEFENDANT "Yes"

JUDGE "Do you understand that you are waiving, which mcans "“"giving
up'", a formal trial by your Plea of Guilty alfhough the laws
of this State require the prosccution to present cextain evi-
dence to a jury in all cases of Plecas of Guilty to Murder in

the First Degree? {:J

7 ' N ¥ N

fé%ﬁyfy | : | - Y
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Page 2
Voir Dire of Defendant on Waiver and Order

By your plea of guilty you are also waiving your rights

to (1) Motion for a New Trial; (2) Successive Appeals to

the Tennessee Court of Criminal Appeals and the Supreme
Court of Tennessee; (3) Petition:for Review by the Supreme
Court of the United States.
By your plea of guilty you are also abandoning and
waiving your objections and exceptions to all the Motions
and Petitions in which the Court has heretofore ruled against
you in whole or in éart, among them being:
1. Motion to withdraw plea and quash indictment
Motion to inspect evidence
Motion to remove’lights and cameras from jail
Motion for private consultation with attorney
Petition to authorize defendant to take depositions
Motion to permit conference with Huie
Motion to permit photographs
Motion to designate court reporters
~ 9. Motion to stipulate testimony

10. Suggestion of proper name"

DEFENDANT  "Yes"

JUDGE "Has anything besides this sentence of ninéty-nine years in
the penitentiary been promised to you to get you to pliead
guilty? Has anything else been promised you by anyone?"

DEFENDANT  "No" N |

JUDGE "Has any pressure of any kind, by anyone in any way been
uscc on you to get you to plead guilty?" A

DEFENDANT ~ "No"

JUDGE "Are you plcading guilty to Murder in the First Dearce in
this casc because you killed Dr. Martin Lu%ﬁcr King under
such circumstances that would make you 1egally guilty of
Murder in the First Degrece under the law as explained o
you by your lawyers?"

DEFENDANT "Yes"

7‘,’—/0
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Page 3

Volir Dire

JUDGE

DEFENDANT

JUDGE

DEFENDANT

JUDGE

L=

of Defendant on Waiver and Order

"Is this Plea of Guilty to Murder in the First Degrce with
agreed\punishment of ninety-nine years in the State Peni-
tentiary, freely, voluntarily and understandingly made and
entered by you?"

"Yes"
"Is this Plea of Guilty on your part the free act of your
Zree will, made with your full kncwledge and understanding
of its meaning and consequences?"

"Yes"

"You may be seated."

9

L/ ' I 573
o e AN 8 St
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STATE O TENNISSEE

ki
Smemy oanty

I, J. A. BLACKWELL, Clerk of the Criminal Courts of Shelby County, Tennessee,

- . TepEn (2 . .
do hereby certify that the foregoing... TRES (3) pages of writing contain a full,

Interrogation of defendant by Judge Bavile :
complete, true and perfect copy of alixthexproceedingschag in the case of the State of

Tennessee, vs. Docket No

. MURDER FIRST DEGREE
Indictment for :

as the same now appears on file, and of record in my oftice.

WITNESS my hand and the seal of said Court, at office in Memphis,

this, the 25 day of MAY. 19.58

J. A. BLACKWELL, Clerk

ya

HOLIDAY PRESS — MEMPHIS
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MONDAY , MARCH 10, 1969

Court met pursuant to adjourmment, the Hon, W. Preston Battle, Judge, presidiag; whercupon the Moll wing
vrocaedings were had to-wit: : )

i
STATE OF TSNNESSEE | ‘ !
VS B-16645 . MURDER LN THE FIRST DEGREE

JANES EARL RAY - - I !

alias, :AIC STARVO GALT _ !
JOXEN WILLARD | | , o . E I

HARVEY LOWMEYEE i

1/ !

1

i

i

|

i

ARVEY LOWKYER

Comes the Attorney Generel on the pert of the State and the defendant In propor person ond hy counsel of;
. Percy Foremen and Mr, Hugnh Stanton, Sr. When to try the above cauvse there comes a Jury of goced and
men to-wit: AMCS G. BLACK, JR., JOHN W. BLACKWELL, JAMES N. ABRAHAM, ROJURT . ST, PIERRE) MITLER
Y301, J. PAUL HOWARD, RICHARD LILE COUNSELLOUR, JOE STOVALL, JR., JAMES R. PATE, JOHNNY 3iUAW, GU3 CARIOTA,
W. BALLARD, who were sworn well and truly to try the issue of t:aveloe herein Joined, a tsnz deliver-

B a1

and a true verdict render according to the law and evidence. Thereupon the defendont on being
arraigned at the bar of the Court and chawrged on the bill of indictment plead GUILTY to same, and for his-triel

engthy
ted statement bv Assistant Attorney General James Beasley, the Jury upon their oath do say: HS THE JURY
THE DvW“" ANT JAMES BEARL RAY GUILTY OF MURDER IN THE IPIRST DVPRL AS CHARGED IN THE INDTCT‘EH A

UL ISHENT CO““INV%EFm FOR WINETY-NINE (99) YEARS IN THE STATE PENITENTIARY AT NASHVILLE.
’ There vpon the Court svoceeds to pass sentence which is that he be taken by the Sheriff and vemended to
nd at the earliest convenience delivered to the WARDEN OF THE STATE PENITENTIARY, therein to He confined
labor for a period of NINETY NINE YEARS, and that he pay the cost of this prosecution for which let

and execution issue. 0/C 234 days Jail Credit.

'ng of testimony in the above cause, and after completion of testimony of five witnesses, and
as

ul
m

i
put himself uvon the Country and the Attorney Ceneral doth the like. Thercunon the Court DLOCCVI“ w*t‘ the §
!
|
i

D FIX HIS

5

EXHIDIT

Wnereupon Court edlourrned until to. row morning at © 30 o'clock,

T T T T T T i T P P T T T T g P e,
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STATE OF TENNIESSEE
S—eloy County

I, J. A. __~.CXWELL, Clerk of the Criminal Courts of Shelby County, Tennessee,

. . on ] . .
do hereby certify that the foregoing oz (1) pages of writing contain a full,

Guilty Plea
complete, true and perfect copy of xilthernfaceedinz& had in the case of the State of

s

] (“L“
Tennessee, vs, . Docket No...z2272

. MURDER FIRST DEGRER
Indictment for MUSDER FIRSY DEGRE

as the same now appears on file, and of record in my oftice.
WITNESS my hand and the seal of said Court, at office in Memphis,

this, the........2250 day of i 19..52

J. A. BLACKWELL, Clerk

CLIDAY FRITL L = MM
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IN THE CRIMINAL COURT OF SHELBY COUNTY, TENNESSEE
DIVISION II

CF TENNESSEE
NO. 16645

MEMORANDUM OF AUTHORITIES ON MOTION TO
STRIKE DEFENDANT'S MOTION FOR A NEW TRIAL

The defendant, James Earl Ray, having entered into a
compromise settlement of the First Degree Murder Indictment
~ pending against him and agreed and stipulated to the recom-
mended punishment of confinement for ninety-nine years in the
State Penitentiary and having submitted on a Plea of Guilty to
verdict, sentence and judgment as agreed, now seeks review and
reversal of said judgment by Motion for New Trial and/or Appeal.

The State feels that no such review is available to
the defendant under the law. |

The Supreme Court of the State of Tennessee in McIn-

‘turff v. State 207T102; 338 SWZ 561, held as follows: '"Now wc

think it i1s axiomatic that the defendant, having confessed
judgment for fine and costs, had no right of appeal, nor did
the Court have the power to grant such an appeal, because no
onc can appeal either in a criminal or a civil case from a ver-
dict on a plea of guilty or a judgment based upon confessio:w

of I1iagbility. Therefore, the attempted appcal was a completc

b4

nulliity...
Along these same lines it is stated in 4 Am Jur 2
(Appeal aad Errors) at paragraph 271: "A judgment in a criniua
¢ which has been properly cntered on a plea of guilty is,
in zZfect, a judgment by confession, and ordinarily caanot ce
reviecwed oy appeal or error proceedings.' It has been helc

that when a guilty plea is accepted and entered upon the
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records, it is a conviction of the highest order.
Hamilton 337 Mo. 460, 85 SW2d 35.

In Xercheval v. United States reported at 274 U.S.

220, the Supreme Court of the United States stated as follows:
"Out of just consideration for persons accused of crime, courts
are carcful that a Plea of Guilty shall not be accepted unless
made voluntarily after proper advice and with full understand-
ing of the consequcnces. When one so pleads he may be held
bound."

The State fﬁrther contends thatbin an over abundance
of caution the defendant was fully and completely advised and
did expressly waive any right he might have had to a Motion
for a New Trial and/or Appeal.

In considering the questions of waiver the Tennessee

Supreme Court in State ex rel Barnes vs. Henderson 423 SWZ 497

noted at page 502: "As a general rule, subject to certain ex-

ceptiohs, any constitutional or statutory right may be waived

if such waiver is not against public policy. In fact the trend

of modern authority is in favor of the doctrine that a part

in a criminal case may waive irregularities and rights w

constitutional or statﬁtory,-very much as in a civil case."
~Quoting further from 21 Am Jur 2 Criminal Law,

paragraph 219, the Supreme Court noted: ‘'Where a constitutional

right accorded the accused is treated as waivable, it may be

waived by express consent, by failure to assert it in apnt time,
as by conduct inconsistent with a purpose to insist upon it."
In a very comprehensive opinion concerning Waivers,

the Supreme Court of Tennessce in State ex rel Lea v. Brown

n

166 T 669 at page 691 defined Waiver as: '"'the voluntary re-
lingquishment of a known right. It is a voluntary act and im-
plies an election to dispense with something of value, or to

forego some advantage which he might at his option have demanded
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and insisted upon.'" Citing from a lcading case, In re Cooper
93 N.Y. 512, the court further quoted: "It is very well set-
~tled that a party may waive a statutory and even a constitu-

tional provision made for his benefit, and that having once

done so hec cannot afterward ask for its protection."” Specaking

further on that subject the Court held "The appellant is in
" this position. Ile participated as an actor in procuring the
order which he now seeks to set aside, and took his chance...
To that end there was not only acquiescence on his part but in-
telligent and efficient dealing with the matter and consent to
‘the order. By this consent he must be deemed to have made his
election and should be held to it."

The State feels that the defeﬁdant, James Earl Ray,
made his choice to waive Motion for New Trial and/or Appeal,
and the State of Tennessee having accepted his waiver proceeded
at his request to dispose of his murder indictment under an
agreed and stipulated compromise settlement, did call and pre-
sent witnesses and did disclose by stipulated facts its entire
evidentiary case; therefore, such election and estoppel strengthens
the waiver by which defendant, Ray, should be bound.

In holding a defendant to be bound by his waiver of
Motion for a New Trial 'and conventional Appeal, the Missouri
Supreme Court in State vs. Pence 428 SW2 503 commented on the
fact that the decision to waive motion for new trial was made
by the defendant while represented by counsel and the record
of the inquiry by the Court and Counsel showed the defendant

“was aware that his choice not to file a motion for a new trial
would preclude a conventional appeal.

In Bradford v. State 184 Tenn. 694, the Tennessee
Supreme Court in sustaining the trial Courts dismissal o. a
motion for a new trial where the defendant failed to appear

held: '"We are, accordingly, of the opinion that the defendant

by his own act has waived the right to have his motion :or a
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new trial considered and determined. His conduct was in legal
effect an abandonment of the prosecution of his motion."

It would certainly appear from a review of cases de-
cided by the Supreme Court of Tennessce as well as the United
‘States Supreme Court that the right of waiver in criminal cases
1s acknowledged. Several such opinions in addition to those
heretofqre referred to are: State v. Simmons 199 T 479; Adans

v. United States ex rel McCann 317 U.S. 269; Patton vs. United

States 281 U.S. 276.

There are certain allegations of fact in defendant's
Motion which are deniedvby the State which lend themselves to
postconviction relief rather than as grounds for a Motion for
New Trial. The allegations and conclusions, even if true,
would not be grounds for relief in a postconviction relief.
See Richmond vs. Henderson, Tennessee Supreme Court, March 26,

1969. However, as the defendant is attempting to pursue an

alleged Appellate remedy, that is, a Motion for a New Trial

under Tennessee Code Annotated, Section 17-117, he must c¢x-
haust those remedies before proceeding under postconviction re-
lief as provided in Tennessee Code Annotated 40-3802. The de-
fendant has further failed to comply with Tennessee Code Anno-
tated 40-3804 of the postconviction procedures.

On the above grounds it is therefore respectfully
submittced that the defendant's Motion entitled "Amended and
Supplemental Motion for New Trial and incorporates thercto"
be dismissed as a matter of law.

Respectfully submitted,

PHIL M. CANALE, JR.
DISTRICT ATTORNEY GENERAL
NOTICE OF SERVICE

Copies of Petition to Strike and Memorandum of
Authorities delivered personally to attorney for defendant,
Richard J. Ryan, on May 13, 1969, at p.m.
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Copy of the Amendmentéto Motion for a New Trial
delivered personally to the office of the District Attorney
Genera]gongﬂaygl9. 1969, at! [ﬁﬁg- P.H.
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IN THE CRIMINAL COURT OF SHELBY COUNTY, TEWNNESSEE

STATE OF TENNESSEE

VS T g NO. 16645

JAMES EARL RAY,

Defendant

AMENDMERT TO MOTION FOR A HEW TRIAL

‘ Comes now your petitioner, JAMES EARL RAY, defendant
fn the above styled cause, by and through his attorneys,
Richard J. Ryan, J. 8., Stoner and Robert W. Hill, Jr., and
amends-his Supplemental Hotion for a New Trial to add the
following grounds, to-wit:

1. That he was denied effective counsel

2. That the preponderance of the evidence was not
such as to support a jury verdict of quilty

3. That there was no evidence introduced upon which
he could be found quilty

4, That since Judge Battle has died, and he {s the
only one who could have.tried the above questions, he fis,

as a matter of law, entitled to a new trial.

Respectfully submitted,

RICHARD J. RYARN

J. B. STONER

ROBERT W. RILL, JR.
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OPTIONAL FORM NO. 10
MAY 1962 EDITION
* GSA FPMR (41 CFR) 101-11.8

UNITED STATES GOVERNMENT

Memorandum

SAC, MEMPHIS  (44-1987) 5/20/69

ASAC C, O, HALTER

SUBJECT: MURKIN

Supervisor CHARLIE GANLEY, Identification Division,
telephonically informed as follows, May 20, 1969:

Departmental Attorneys BILL ARNOLD and LEATHERS have been
in contact with U, S. Attorney TURLEY, Memphis, regarding the
possible appearance of Examiner BONEBRAKE in State Court, Memphis.

TURLEY informed the Department that he has been in touch
with the Judge's Committee in Memphis and stated he had a very
gratifying conversation with the Committee. TURLEY pointed out
to the Committee the facts in this case and indicated that he
does not feel that BONEBRAKE has been in violation of any orders
issued by the late Judge BATTLE., TURLEY also pointed out to the
head of the Committee that he would represent BONEBRAKE,

TURLEY volunteered to the Department he thought it might
be well for him to write the head of the Committee a letter
relating the facts regarding BONEBRAKE and the position taken
by the U, S. Attorney. At the suggestion of the Departmental
Attorneys, TURLEY dictated such a letter to one of the secretaries
in the Department so that the Department could give its approval
or disapproval,

The letter is innocuous excepting the ending wherein TURLEY
INDICATED he would produce BONEBRAKE in Memphis. The Department
does not like such an ending, particularly since they have been
trying to do everything possible to avoid the necessity of BONEBRAKE
making an appearance in Memphis. The Department is going to instruct
TURLEY not to send the letter to the head of the Committee as they
don't think such a letter is necessary.

The Department and the U, S, Attorney feel that the local

authorities will eventually dismiss the charges against BONEBRAKE,
particularly since the appearance date of May 23, 1960 has been

canceled
) A%
P N 7Ty et
o,  FILEDEY . .
- MAY
L) A/
|

Buy U.S. Savings Bonds Regularly on the Payroll Savings Plan !
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ME# 44-1987

Strictly on a confidential basis, the Department has
stated that in the event local authorities don't bring this
matter to a logical conclusion in the near future, the
Department will move to take the matter from local court
into Federal Court, which is their right whenever the
Department is defending a Federal employee.

GANLEY wanted you to have the benefit of the above
just in the event TURLEY should call you. There isn't any
objection to your indicating to TURLEY that you don't feel
that the letter to the head of the Committee is necessary.

Of course, we are not to initiate any contact with the
U, S, Attorney in this regard but should he seek your advice,
the Bureau wanted you to have the benefit of the above.
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THE CRIMINAL COURT OF SHELBY COUNTY, TENNESSEE .’
- DIVISION II ?

TENNESSEE

NO. 16645

REPLY BRIEF

. " g Y
etitioner in this cause filed an amendment o

lemental Motion for New Trial and a Memorandum of Au-
after the State of Tennessee had filed its Motion

accompanied with a Memorandum of Authorities; .there-

of Tennessee feels it proper to file a Reply Brief.

In essence Petitioner relies on.two grounds in his.

Motion for New Trial. His first ground is based on Tennessee

death within thirty days of Petitioner's plea of guilty, cona-
and sentencing thereon. In support of this ground

the Petitioner cites a number of cases, all of which with the

»tion of‘Swang V. Stater421fehn. 212 and Knowleé v. State,
- which Qill‘be.discussed 1ater,‘§erekcas¢s in which én actual |
‘ ;as had. None of the cases so cited are-applicable'to
narticular situation; for example, Howard v. State 399
755 was a case tried in this sahe division, and in which
Campbell had not signed the minu;es‘of the conviction on
ial and sontencingiprior:to his ‘death. The déuse was of

reverscd as a court specaks only through its minutes.

case of Kiuowles v. State cited by the Petitioner, o

plea was set aside because no evidence was presented to

ry. OFf ‘course, in our particular situation evidence was =
yirescented, see State of Tennessce..exh s, and further, it.

o

2025 RELEASE UNDER E.O. 14176





